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nation. 

The education program of the Center is university-wide, cutting across 
departmentalized academic disciplines to provide comprehensive training in 
transportation, Undergraduate and graduate programs are designed to feed into 
industry and government men thoroughly grounded in the problems of trans- 
portation as a function of the national economy, as well as men well equipped 
to handle particular jobs in transportation. 

A program of intensive short courses, designed to meet the requirements 
of personnel already in positions of responsibility in industry and government, 
is a major segment of the Center’s education program. ‘These courses are 
planned to provide tools, techniques, and procedures for dealing with critical 
existing problems of the industry, a broader grasp of transportation as a whole, 
and appreciation of transportation’s continuing vital role in the national and 
world economies. 

The research program of the Center, drawing upon the best talent avail- 
able in the country, in addition to the faculties of Northwestern University, is 
directed toward the solution of broad and long-range problems of the transpor- 
tation industry. In general, specific research projects are undertaken selectively 
on the basis of their potential contribution to the basic, long-range program. 

In research, as in education, the program of the Transportation Center 
cuts across the conventional limitations of the various academic disciplines, and 
applies an approach drawing upon whatever disciplines are appropriate to the 
problems at hand. 

The Center is developing a transportation library planned to become the 
outstanding research and reference library in the field. 

Augmenting its program of education, research, and service to the trans- 
portation industry, the Center will publish research reports and significant pro- 
fessional papers. professional journals in the transportation field, and a textbook 
program designed to embody organized professional knowledge in transportation 
of the highest quality. 


For detailed information, write to Director of Information Services, The 


Transportation Center, 1818 Hinman Avenue, Evanston, Illinois. 














THE JOURNAL OF 


AIR LAW AND COMMERCE 


ASSOCIATE EDITORS 
G. Nathan Calkins, Jr.—New York and D. C. Bars 


Julian G. Gazdik—International Air Transport Association; Quebec Bar 


MANAGING EDITOR 
Robert R. Hume—The Transportation Center at Northwestern University 


Judicial and Regulatory Decisions—Howard Sweig, Student Editor, 
Northwestern University School of Law 


Bibliography—Arthur G. Renstrom, The Library of Congress 


EDITORIAL ADVISORY BOARD 


George P. Baker—Graduate School of Busi- 
ness Administration, Harvard University 


Gilbert L. Bates—Air Transport Association 


K. N. Beaumont—Chairman, Legal Committee, 
International Civil Aviation Organization 


Henry W. Segoe Treas. National Busi- 
ness Aircraft Association, Inc. 


Robert P. Boyle—General Counsel, Civil Aero- 
nautics Administration and Chairman of 
Legal Division, Air Coordinating Committee 


E. Thomas Burnard—Executive Director, Air- 
port Operators Councii 


William S. Burton—Chairman, Standing Com- 
mittee on Aeronautical Law, American Bar 
Association 


G. Nathan Calkins, Jr.—Washington, D. C. 


John C. Cooner—Professor of Law, McGill 
Institute of International Air Law and Legal 
=" International Air Transport Asso- 
ciation 


H. Alberta Colclaser — Chief, Air Transport 
Relations, Office of Transvort and Commu- 
nications, Department of State 


Joseph H. Fitzgerald—Director, Bureau of Air 
Operations, Civil Aeronautics Board 


John H. Frederick—Professor of Transporta- 
tion, University of Maryland 


Julian G. Gazdik—Secretary, Legal Commit- 
tee, International Air Transport Association, 
Quebec Bar 


Dan Goedhuis—Civil Air Attache, Netherlands 
Embassy, London, and Professor of Law, 
Leiden University 


Hamilton O. Hale—New York, N. Y. 

Frederick E. Hines—Vice President, Finance, 
Douglas Aircraft Company 

Harold A. Jones 

Arnold W. Knauth—Associate Professor of 
Law, New York University; Editor, U. S. 
and Canadian Aviation Reports 

T. G. Lanphier, Jr.—President, National Aero- 
nautics Association 

Oliver J. Lissitzyn—Associate Professor of 
Public Law, Department of Public Law and 
Government, Columbia University 

Charles T. Lloyd—Washington, D. C. 

William A. MacCracken, Jr.—Washington, D. C. 

A. B. McMullen—Executive Secretary. Na- 
tional Association of State Aviation Officials 

E. Pepin—Director, Institute of International 
Air Law, McGill University 

L. Welch Pogue—Washington, D. C. 

Frank E. Quindry—Chairman, Aviation Com- 
mittee, The Chicago Association of Com- 
merce and Industry 

Charles S. Rhyne—Washington, D. C. 

Hubert A. Schneider—Washington, D. C. 

Franklin M. Stone—General Counsel, 
Aeronautics Board 

A. J. Thomas, Jr.—Professor of Law, Southern 
Methodist University 

Stuart G. Tipton—President, Air Transport 
Association of America 

Howard C. Westwood—Washington, D. C. 

Theodore E. Wolcott—Chairman, Aeronautics 
Committee, Bar Ass’n, City of New York 


Civil 


Published By 
THE TRANSPORTATION CENTER 


at 


Northwestern University 


for 


The School of Law and The School of Business 


The Journal of Air Law and Commerce prints matter it considers worthy. How- 
ever, publication does not necessarily imply agreement with the opinions expressed. 





Vol. 25 


WINTER, 1958 


No. 1 





Published Quarterly by The Transportation Center: Winter, Spring, Summer, Autumn. Sub- 
scription price per year: United States, $6.00; foreign, $6.75. Single copies of current issues $1.75. 
Address all inquiries to Journal of Air Law and Commerce, 1818 Hinman Avenue, Evanston, 


Mllinois. 


B. F. Stevens & Brown, Ltd., 28-30 Little Russell St., London, W.C. 1, England, agents for 
4 


subscriptions in pounds sterling. 


Entered as second class matter September 26, 1947 at the post office at Chicago, Illinois, 


under the Act of March 3, 1879. 


Copyright 1958 by JOURNAL OF AIR LAW AND COMMERCE 














THE JOURNAL OF 
AIR LAW AND COMMERCE 





TABLE O F CON TENT §S 





LEADING ARTICLES 


NATIONALITY OF AIRCRAFT AND NATIONALITY OF 
AIRLINES AS MEANS OF CONTROL IN INTERNATIONAL 


AUER aA ISRORATTION 55565 6 0-520 '6-6106'6 Win soie Loree wie solos Lele eevelia aioe J. G. Gazdik i 
THE INTERNATIONAL AIR TRANSPORT ASSOCIATION AND THE ; 

CIVIL VASRONAUTICS BOARD o.oo 6:0 0:6 0:6 :0.0:5 0:00 07601090 80 0803 Leonard Bebchick 8 
SoME ASPECTS OF CiviL LAW REGARDING NUISANCE AND an 

DAMAGE CAUSED BY: -AIRGRAST 6.6 6.6.0:655:0:000:0:00:0- 008 6410: R. H. Mankiewicz 44 
AIRLINE INTERCHANGE AGREEMENTS .........2eeeeeeeee: Robert J. Keefer 55 
Sonic Boom: A DEFINITION AND SOME 

SUNDA Ts MONET ECO A ROOIN GD 5:55 Gosi5)a brig vara save ,o ecaswre Gilde leauarevaleiaveleteve avers Allen J. Roth 68 
PROJECTIONS OF FLIGHT PERSONNEL 

ONES WORM LITO esa 510555164 co ino 1016 06 106s eave aids enews Stephen P. Sobotka ‘16 


RECENT ADDRESS 
Government Policy Concerning Airline Subsidy .............. C.R. Smith 79 


INTERNATIONAL REVIEW 


I. International Civil Aviation Organization .............ccccccccees 83 
il. International: Air Transport Association. <...6...0.0cc6s esse sceseswes 85 
III. International Criminal Police Commission ...............e.ceceees 95 
WV, PAS RBON MN CO OMIMENES © 5.015056 ees evaierere 6 ctor eiclels' oso 5 aiaralelels le oicrele elelelelove: oie 95 


JUDICIAL AND REGULATORY DECISIONS 


Admiralty Jurisdiction in Wrongful Death Actions Arising 
from: Airplane Grashes Into the High Seas) .....-6.o.0 66 o0.0.0s ec0sseeieis cece 102 


ee Ce I, ok sc unkeniudiekwnkeedeanaws seme ucaeacees 115 


ED Haka chkbinerensieedentaneeees cerekeeswernee 117 

















rT _— 
a NMA 2s SEES, 


dee: 





geet NI. OS TAR SEAT Si a Ee: 





SatieastGaaga reat oc 















THE JOURNAL OF 
AIR LAW AND COMMERCE 





Vol. 25 WINTER, 1958 No. 1 





NATIONALITY OF AIRCRAFT AND 
NATIONALITY OF AIRLINES AS MEANS 
OF CONTROL IN INTERNATIONAL AIR 

TRANSPORTATION 


By J. G. Gazpik 
Lecturer, Faculty of Law, McGill University; Member of the Montreal Bar. 


HE Chicago Convention,! following the pattern laid down in the 

Paris Convention of 1919,? and the Protocol amending this Con- 
vention,* contains certain limitations which have the effect of prevent- 
ing undesirable aliens from gaining control over aircraft, or airlines, 
and from enjoying the benefits of the commercial privileges granted 
to contracting States of the Convention. 

It is not necessary here to go into the background and history of 
the developments of these controls. This has already been done exten- 
sively.* 

It is proposed only to bring out the apparent anomaly in the present 
forms of these controls as they affect private aircraft and airlines oper- 
ating international air services.® In order to do this, it will be necessary 
to mention that the Chicago Convention distinguished between non- 
scheduled flights and scheduled international air services. 

With respect to non-scheduled flights, broad privileges are granted 





1 Convention on International Civil Aviation, signed at Chicago, on December 7, 
1944 

2 Convention Relating to the Regulation of Aerial Navigation, opened for 
signature at Paris, October 13, 1919. 

3 Article 7 was amended by Protocol of June 15, 1929, to read as follows: “The 
registration of aircraft referred to in the last preceding Article shall be made in 
accordance with the laws and special provisions of each contracting State.” 

4 John C. Cooper, “Legal Status of Aircraft,” study prepared for the Air Law 
Committee of the International Law Association, Princeton, New Jersey, September 
1st, 1949; John Nemeth, “Nationality of Aircraft,” unpublished essay, McGill Uni- 
versity, Institute of International Air Law, Montreal, (1953); De Visscher, “Annu- 
aire de l’Institut de Droit International, (1927), p. 368. 

5 State aircraft are not dealt with in this paper. 
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under Article 5 of the Convention to aircraft “of the other contracting 
States.’’® 

With respect to scheduled international air services, the Convention 
requires the special permission or other authorization of the State over 
which, or into whose territory, the services are operated.” 

The Convention requires that the aircraft which may take advan- 
tage of the privileges contained in Article 5 should be registered in 
one of the other contracting States and provides that such aircraft have 
the nationality of the State in which they are registered. This is the 
basic control which parties to the Chicago Convention imposed as the 
prerequisite of flying into or through territories of contracting States. 
The Convention also provides that the registration or transfer of regis- 
tration of aircraft in any contracting State shall be made in accordance 
with its laws and regulations.® 

It would follow that, if and where the national laws and regulations 
of a contracting State do not prevent it, foreign owned aircraft may be 
registered in, and may therefore obtain the nationality of, a contracting 
State. Accordingly the basic control has been somewhat lessened by 
Article 19 of the Convention. In fact, certain States have registers open 
to foreign owned aircraft,’ and in other States, the registry is open to 
‘certain owners; e.g., in France, aircraft owned by individuals or com- 
panies, domiciled in the French Union, may be registered. In the U.K., 
Union of South Africa, Pakistan, India and New Zealand, aircraft 





6 Article 5, Chicago Convention: “Each contracting State agrees that all air- 
craft of the other contracting States, being aircraft not engaged in scheduled 
international air services shall have the right, subject to the observance of the 
terms of this Convention, to make flights into or in transit non-stop across its 
territory and to make stops for non-traffic purposes without the necessity of obtain- 
ing prior permission, and subject to the right of the State flown over to require 
landing. Each contracting State nevertheless reserves the right, for reasons of 
safety of flight, to require aircraft desiring to proceed over regions which are 
inaccessible or without adequate air navigation facilities to follow prescribed routes, 
or to obtain special permission for such flights. 

Such aircraft, if engaged in the carriage of passengers, cargo, or mail for 
remuneration or hire on other than scheduled international air services, shall also, 
subject to the provisions of Article 7, have the privilege of taking on or discharging 
passengers, cargo or mail, subject to the right of any State where such embarka- 
tion or discharge takes place to impose such regulations, conditions or limitations 
as it may consider desirable.” 

7 Article 6, Chicago Convention: “No scheduled international air service may 
be operated over or into the territory of a contracting State, except with the special 
permission or other authorization of that State, and in accordance with the terms 
of such permission or authorization.” 

8 Article 17, Chicago Convention: “Aircraft have the nationality of the State 
in which they are registered.” 

® Article 19, Chicago Convention: “The registration or transfer of registration 
of aircraft in any contracting State shall be made in accordance with its laws and 
regulations.” 

10 Australia, Colombia, E] Salvador, Greece, Guatemala, Honduras, Iceland, 
Italy, Mexico, Netherlands, Sweden and Uruguay. In addition thereto, three Scandi- 
navian States, namely Denmark, Finland and Sweden, will permit such registration 
of charter after the coming into force of the Common Scandinavian Air Law 
quoted by the Rapporteur in para. 31 of LC/SC/CHA WD No. 14. (ICAO Doc. 
LC/SC/CHA WD No. 20—December 4, 1956.) 
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owned by individuals or companies established in a Dominion of the 
British Commonwealth may be registered. 


In some States, the registry is open only to aircraft owned by indi- 
viduals or corporations established in the State of registry." 

In Canada, the rule is that registration is limited to aircraft owned 
by Canadian nationals.'? However, the Canadian Air Regulations per- 
mit registering a private aircraft belonging to a foreign citizen or 
corporation, provided that its State reciprocally grant privileges in like 
terms to Canadian citizens or corporations.!8 

The foregoing seems to indicate some lack of uniformity with 
which contracting States under the Convention control the aircraft 
engaged in non-scheduled flying. The object of this control is to confer 
responsibility on one of the States for the compliance with the require- 
ments and conditions of the Convention. States may accept this respon- 
sibility by their own prerogative, with respect to aircraft not owned by 
their nationals. 


Turning now to scheduled international air services, we find that 
in view of the general prohibition under Article 6, certain States con- 
cluded sets of bilateral air transportation agreements,!* in which they 
allocate certain international routes to “designated airlines” and which 
generally provide that they reserve the right to withhold or revoke a 
certificate or permit to such designated airlines of the other States in 
cases where they are not satisfied that the substantial ownership and 
effective control of the airline are vested in nationals of the contracting 
State. Thus the bilateral agreements impose a control on the nation- 
ality of the “designated airline” which is not necessarily the same as 
the control of the aircraft mentioned heretofore. 

This is somewhat surprising in view of the fact that the Convention 
contains Chapter 3, dealing exclusively with the nationality of aircraft, 
and granting a distinct nationality to the aircraft. One might have 
expected that any right granted under the Convention, or in subse- 
quent bilateral agreements in connection with participation in interna- 
tional air transportation, would be made dependent on the nationality 
of the aircraft.15 





11 Argentina, Belgium, Bolivia, Burma, Canada, Chile, Dominican Republic, 
Ecuador, Egypt, India, Lebanon and Switzerland. ICAO Document prepared by 
Subcommittee on the Hire, Charter and Interchange of Aircraft, Caracas, June 
1956. Extracts from National Legislations Concerning Registration of Aircraft, 
LC/SC/CHA WD No. 20. 

12 With regard to individuals or corporations—in case of a corporation, by the 
Chairman, or Acting Chairman, and at least two-thirds of the Directors must be 
Canadian citizens and at least three-quarters of the shares must belong to Canadian 
citizens or a corporation which is controlled by Canadian citizens. 

13 TCAO LC/SC/CHA WD No. 20, p. 23; P.C. 1954-1821: November 23, 1954; 
P.C. 1956-190: February 2, 1956. 

14 E.g. see the Bermuda Agreement, signed between the U.K. and the U.S.A. 
on February 11, 1946. (An agreement between the two governments relating to 
air services between their respective territories.) 

15 The Convention does not seem to take advantage of the stated fact that 
aircraft have nationality. There is no consistency in the use of this expression. 
Article 5 refers to “aircraft of the other contracting States”; Article 6 refers to 
“scheduled international air services”; Article 9(a) again uses the expression 
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Instead, however, the control is imposed with respect to designated 
airlines, and the bilateral air transport agreements refer to the persons 
who own or substantially control such airlines. A cursory review of the 
bilateral agreements does not indicate any desire by contracting States 
to control the aircraft which the designated airlines put into operation 
on the agreed routes. 

The definitions, in Article 96 of the Chicago Convention, of “air 
service,” “international air service” and “airline” are not really helpful 
and the Chicago Convention is silent as to when an airline or a service 
may be considered to be a national of a State and what its relationship 
is to the aircraft which it uses. The first of these questions is effectively 
treated in the bilateral agreements but the second remains uncon- 
trolled, presumably to be dealt with by the individual States as they 
see fit. 

In view of this, it may be safe to say that a designated airline has 
substantial freedom to choose its equipment. Unless the State into 
which the service is operated has specific requirements to the contrary, 
it is conceivable that a designated airline can operate a scheduled 
international air service by making use of aircraft which are registered 
in another State and therefore have a nationality other than that of 
the designated airline. Such arrangement may take the form of what 
is sometimes referred to as “interchange of aircraft” between two 
international airlines,’® or a lease or charter. It may also happen that 





“international scheduled airline services” and Article 9(b) refers to “nationality 
to aircraft” in connection with restrictions and prohibitions on flying; Article 11 
speaks about “international air navigation” and again “all contracting States 
without distinction as to nationality”; Article 12 speaks about “aircraft carrying 
its nationality mark”; Article 15 then refers to “national aircraft” and in another 
place to “national aircraft engaged in similar international air services”; Article 20 
refers to “aircraft engaged in international air navigation”; Article 25 refers to 
“assistance to aircraft in distress”; Article 26 refers, in connection with investiga- 
tion of accidents, to “aircraft of a contracting State” and later “the State in which 
the aircraft is registered”; Article 27, in connection with the exemption from 
seizure of patent claims, refers to “aircraft of a contracting State”; Articles 30 
and 31, on aircraft radio equipment and on certificates of airworthiness respec- 
tively, refere to “the State in which it is registered”; Article 67 states that “each 
contracting State undertakes that its international airlines”; Article 68 refers to 
“international air service”; Article 69 refers to “international air services”; 
Article 71 refers to “international air services of other contracting States’; Article 
73 states “contracting States consenting thereto whose airlines use the facilities”; 
Article 87 speaks about “the operation of airlines of a contracting State.” 


Presumably, whenever reference is made in the Convention to the expressions 
“aircraft of a contracting State” or “State in which the aircraft is registered” or 
“aircraft of other contracting States,” national aircraft of that State are meant. 
The situation becomes most complex when in some Article reference is made to 
“airlines of the State of which it is a national” (Article 82 of the Chicago Conven- 
tion), or “international air services of a contracting State” (Articles 68, 69 and 71 
of the Chicago Convention) or “international airlines of a State” (Article 67 of the 
Chicago Convention). 

16 E.g. Sabena (Belgian World Airlines), Swissair (Swiss Air Lines) and 
KLM (Royal Dutch Airline) operate certain routes with aircraft owned by the 
other airlines or, as was recently reported, Sabena Belgian World Airlines signed 
a lease agreement with Seaboard and Western Airlines (a U.S. operator) under 
which the latter will provide 1049-H Super Constellation aircraft to be utilized by 
Sabena on the Transatlantic Service. 
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an airline undertakes to operate with its own equipment all scheduled 
air services of another airline of a different nationality.17 

The Legal Committee of ICAO indirectly dealt with this matter 
in Tokyo in 1957 when it stated that hire, charter and interchange of 
aircraft with crew raises no problem as regards the application of the 
Chicago Convention.'® Moreover, the Committee did not consider that 
it was necessary to amend the Chicago Convention to permit the use 
of foreign registered aircraft without crew by an airline of another 
State. 

It would appear that in case the designated airline desires to make 
use of foreign aircraft with foreign crew, the certificates of airworthi- 
ness and of crew competency issued by the State of registry, which are 
entitled under the Convention to recognition by the other contracting 
States when the aircraft is operated by or on behalf of a person of the 
State of registry, remain so entitled when the aircraft is in the service 
of a designated airline of some other contracting State. Similarly, under 
the International Telecommunications Convention” the radio station 
and the radio operators both continue to be licensed by the State of 
registry, irrespective of the nationality of the operator who makes use 
of the aircraft. The revalidation of airworthiness certificates and cer- 
tificates of crew competency during the term the foreign aircraft is 
used by the designated airline under some lease arrangement may pose 
some difficulty but in practice these matters are worked out with the 
aeronautical authorities of the State in which the aircraft is registered. 

If the aircraft is leased without crew, the certificate of airworthiness 
issued by the State of registry continues to be entitled to international 
recognition and its revalidation, as in the case of lease of aircraft with 
crew, is a matter for practical handling between the lessor and its own 
aeronautical authorities. Certificates of crew competency are entitled 
to international recognition if they are “issued or rendered valid by 
the Contracting State in which the aircraft is registered,”*° and the 
licenses of the radio personnel are entitled to recognition if they are 
“issued or recognized by the government to which the station is sub- 
ject.”21 If the State of registry “renders valid” or “recognizes” the 
certificates and licenses of the State of the designated airline (lessee) , 
such certificates and licenses have to be recognized everywhere. The 
Convention” expressly permits the State of registry to render valid 
certificates issued by another contracting State, the State of registry can 
“adopt measures to insure that every aircraft . . . carrying its national- 
ity mark, wherever such aircraft may be, shall comply with the rules 





17 BEA (British European Airways), for instance, operates all Cyprus Air- 
ways’ routes granted to this latter in bilateral agreements. 

18TCAO Doc. 7822: LC/141: September 9, 1957, pp. 9 and 10. 

19 Atlantic City, 1947. 

20 Chicago Convention, Article 33. 

21 Article 24 of the Radio Regulations Annexed to Atlantic City Telecommuni- 
cations Convention, 1947. 
22 Chicago Convention, Article 33. 








6 JOURNAL OF AIR LAW AND COMMERCE 


and regulations relating to the flight and maneuver ‘of aircraft there 
in force.”’*% 

If the State of registry were unwilling to render valid or recognize 
the certificates or licenses of the State of the designated airline (lessee) , 
the problem might be overcome by relying on a commonly used provi- 
sion found in many bilateral agreements that ‘‘certificates of airworthi- 
ness, certificates of competency and licenses shall be issued or rendered 
valid by one contracting party and still in force shall be recognized as 
valid by the other contracting party for the purpose of operation of the 
agreed services.” This would mean that an aircraft registered in State 
A and leased to a national of State B and operated by a crew licensed 
in State B, both parties to the Chicago Convention, could be operated 
in service to any other State party to the Convention with which State 
B had such a bilateral agreement. 

It would appear that in the present state of international agree- 
ments, a designated airline may put into scheduled services aircraft 
registered in a State other than the State of its nationality. The only 
impediment in this respect might come from national statutory restric- 
tions or limitations.?4 

To sum up: 

An aircraft which is registered in one of the contracting States and 
which has its nationality may enjoy certain commercial privileges 





23 Chicago Convention, Article 12. 

24 United States Air Commerce Act of 1926, Section 6: Navigation of Foreign 
Aircraft; Authorization; Applicability of Regulations: 

“(b) Foreign aircraft, which are not a part of the armed forces of a foreign 
nation, may be navigated in the United States by airmen holding certificates or 
licenses issued or rendered valid by the United States or by the nation in which the 
aircraft is registered if such foreign nation grants a similar privilege with respect 
to aircraft of the United States and only if such navigation is authorized by 
permit, order, or regulation, issued by the Civil Aeronautics Board hereunder, and 
in accordance with the terms, conditions, and limitations thereof. The Civil Aero- 
nautics Board shall issue such permits, orders, or regulations to such extent only 
as the Board shall find such action to be in the interest of the public; Provided, 
however, That in exercising its powers hereunder, the Board shall do so consistently 
with any treaty, convention or agreement which may be in force between the 
United States and any foreign country or countries. Foreign civil aircraft per- 
mitted to navigate in the United States under this subsection may be authorized 
by the Board to engage in air commerce within the United States except that they 
shall not take on at any point within the United States, persons, property, or mail 
carried for compensation or hire and destined for another point within the United 
States. Nothing contained in this subsection (b) shall be deemed to limit, modify, 
or amend section 402 of the Civil Aeronautics Act of 1938, as amended, but any 
foreign air carrier holding a permit under said section 402 shall not be required to 
obtain additional authorization by said permit.” 

.01 Foreign aircraft permits. With respect to aircraft regulation, Section 
501 (a) of the Civii Aeronautics Act of 1938 indicates that the Congress intended 
permits issued to foreign aircraft under Section 6 of the Air Commerce Act of 
1926 to serve as a substitute for registration required of all aircraft eligible for 
registration; (Opinion of the Attorney General of the United States, 40 Atty. Gen. 
186, September 12, 1941). 

.02 The function of issuing permits under Section 6 of the Air Commerce 
Act of 1926, as amended, to foreign airmen and aircraft, authorizing flight into 
and within the United States, is vested in the Administrator of Civil Aeronautics; 
N pg eget ?7 Attorney General of the United States, 40 Atty. Gen. 1386, Septem- 

er 12, . 
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under the Convention (in non-scheduled services) irrespective of the 
Nationality of its owner; 

The same aircraft, however, is not entitled to commercial privileges 
in scheduled international services unless it is operated under bilateral 
agreements by a designated airline authorized to fly scheduled services 
and unless such airline is owned and substantially controlled by 
nationals of the parties to the agreement; 

Nothing in the Convention or the bilateral agreements seems to 
prevent a designated airline from making use of aircraft registered in 
another contracting State to the Convention; 

Accordingly it is not inconceivable that, in the absence of national 
statutory restrictions or limitations, aircraft owned by nationals of 
State A, registered in State B, should be used in scheduled services by 
a designated airline of State C, on routes between States C and D, or 
D and X. 

It would appear that the controls of registration of aircraft and 
nationality of designated airlines are different not only in their nature 
but also in their purpose. The provision for registration of aircraft in 
a contracting State is what may be said to be a political control, vesting 
the State of registry with responsibility for the performance of the 
aircraft and acceptance of licenses, certificates of airworthiness, crew 
qualifications by the other contracting States. 

The nationality of the designated airline requirement on the other 
hand is more of an economic control. It is surmised that its purpose 
is to protect the national airline of the contracting State, if there is one, 
and it is part of a more complex control of capacity, frequency and 
route allocations incorporated in the bilateral agreements. As long as 
there is a tendency to regard commercial international routes and 
traffic as a potential commodity by the contracting States, it is not 
expected that States will relax the ownership and control requirements 
with respect to designated airlines. 

The lack of control in the bilateral agreements regarding the 
aircraft to be used by the designated airline in international air serv- 
ices may be due to the fact that States are confident that their statutes 

presently in force are sufficient to establish the political control. Alter- 
natively, it may be that States are alert to the necessity of international 
airlines meeting the rapidly changing technical advances and therefore 
desire to keep the designated airlines control system flexible. It is, of 
course, difficult to say whether this really explains the position of 
States or, for that matter, whether States will continue to maintain 
their policies presently expressed in the bilateral agreements. 








THE INTERNATIONAL AIR TRANSPORT 
ASSOCIATION AND THE CIVIL 
AERONAUTICS BOARD* 


By LEONARD BEBCHICK 


IATA — THE ORGANIZATION 


alee in its present form, arose out of the recognition by national 
governments that the problem of rate-setting in international air 
transportation was both too complex and technical to be conducted 
effectively by the governments themselves on a multi-lateral basis. 
Presently, some thirty thousand separate rates, all highly inter-related, 
are involved; frequent and speedy revision is required by technological 
advances in aircraft, a developing mass market, and competitive pres- 
sures. And if multi-lateral negotiation among governments was so 
difficult as to be impractical, rate-setting by the slow and cumbersome 
method of a series of bilateral treaties was clearly out of the question. 

The participants in the Conference on International Civil Aviation 
(Chicago, November 1944) also were unwilling to yield the degree of 
national sovereignty which would be required were an international 
agency to be vested with this responsibility. Fundamental disagreement 
on the basis of rate-setting, the difficulties of legal enforcement, and the 
close and undisclosed financial ties between the governments and their 
national airlines in this competitive business all militated against the 
conception of an international CAB.1 

Thus, the only feasible alternative was to permit the carriers them- 
selves to perform this function, while leaving to the individual govern- 
ments the opportunity of policing these agreements in whatever fashion 
they desired, or were able to. Fourteen months after Chicago, the 
airlines had met and had drafted the requisite machinery, govern- 
mental approval had been received, and IATA was in business—the 
business of self-regulation. 

Early in 1946, the IATA structure and methods of procedure were 
passed upon favorably by the CAB (6 CAB 639) , and IATA regulation 
as the keystone of international rate-setting was embodied in the land- 
mark Bermuda agreement establishing the basis of Anglo-American 
civil air relations. Section II, recognizing the role of IATA, was the 
prototype of similar agreements with all of the world’s significant air 





* This article was prepared as a paper in a seminar on Administrative Regu- 
lation of Business at the Yale University Law School. 
i 1 For a general discussion of the Chicago Conference, see: Bower, The Chicago 
International Civil Aviation Conference, 18 George Washington Law Review 308 
(1945); Burke, Influences Affecting International Aviation Relations, 11 Law & 
er Affairs, 598 (1946); PAA Statement at Hearings, cit. n. 5, infra, 
p. 2691. 
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powers.? While ten years of experience has resulted in criticism and 
proposals for modification, the considerations underlying IATA’s 
establishment and its basic function have largely been accepted.* Those 
who advocate some limitation of its powers nevertheless recognize 
IATA’s indispensable role in developing to final form an inter-related 
international rate structure.* 

Chartered under an act of the Canadian Parliament, IATA is a 
private organization of air carriers in international service designed 
to meet common problems and to promote the standardization of 
practices and procedures.® Today, some seventy airline companies from 
forty countries, and carrying over 95% of the world’s scheduled inter- 
national air traffic, have assumed membership in IAT A.® No significant 
carrier has determined to remain outside the organization. 

Between annual General Meetings which wield ultimate authority, 
IATA activity is carried on under the general supervision of the Direc- 
tor General, Sir William Hildred, and a small staff. Planning centers 
largely in the six standing committees, composed of industry represen- 





22 Aviation Law Reporter Par. 26, 318, Commerce Clearing House. See gen- 
erally for all relevant air treaties. 
3In an address to an IATA General Meeting on 17 October 1955, Chairman 
Risley said in part: 
“You gentlemen of the International Air Transport Association con- 
stitute perhaps one of the world’s most regulated business manage- 
ment groups. But it is also a fact that you have reduced the need for 
such governmental supervision to a minimum, by statesmanship of 
a high order. 

“This statesmanship is self-regulation; the ability to sit down 
around the conference table and hammer out an agreement that is the 
best of solutions to your problems... 

“I have profound admiration for your organization which, in little 
more than a decade, has reconciled thousands of differences of views 
into unanimous agreements... 

“Thanks to your insight and breadth of vision, the need for gov- 
ernmental intervention is limited to government’s appropriate duties. 
The public interest is more than adequately served by the intensive 
and dynamic and fair competition which obtains within your field and 
by reason of the cooperative spirit which infuses the members of your 
organization. 

“It is no exaggeration to say that the existence and statesmanship 
of IATA, more than any other single factor, saved international air 
transportation in the postwar period from the disastrous rate wars 
and subsidy wars that would have otherwise effectually thwarted its 
sound development. The best tribute I can pay to the leadership of 
your organization is to say that it has created orderly freedom of the 
air. 

4 Hearings before the Committee on Interstate and Foreign Commerce on 
H.R. 4648 and H.R. 4677, 84th Congress, 18 March 1955. Mr. Joseph Fitzgerald, 
Director of the Bureau of Air Operations, stated at p. 128: 

“, .. The Board today very strongly support the IATA machinery. In 
making the proposals here, it is not in any way questioning the desira- 
bility of the continuance of that machinery.” 

5 For a description of the IATA structure, see Gazdik, Rate Making and the 
IATA Traffic Conferences, 16 Journal of Air Law and Commerce 298 (1949); 
Hearings Before the Anti-trust Subcommittee of the Committee on the Judiciary, 
House of Representatives, 84th Congress, 2d Session, Prepared Statement by the 
Director of IATA, at pp. 1072-1083. For an excellent summary see Report of the 
Antitrust Subcommittee of the Committee on the Judiciary, House of Representa- 
tives, 85th Congress, 1st session. “Airline Investigation pursuant to H. Res. 107, 
April 1957.” 

Both are most informative, and are the best sources on this subject. 
6 Hearings, Ibid., at 1082-1083. 
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tatives and dealing with financial, legal, technical, traffic, medical 
affairs, and border control facilitation procedures, respectively. There 
exists in IATA a clearing house performing a service in the area of 
interline ticketing similar to that carried on by banking clearing houses. 

IATA’s most significant activities are carried on at its Traffic Con- 
ferences, of which there are three, corresponding roughly to areas of 
North and South Atlantic, Europe and the Middle East, and Asia and 
the trans-Pacific. When the scope of business requires, the Conferences 
are convened in joint or composite session. Each Conference possesses 
a number of standing committees dealing with costs; fares, rates, and 
charges; and administration of agents. 

Enjoying considerable autonomy within the framework established 
by the General Meetings, the Traffic Conferences are charged with the 
responsibility of evolving agreements relating to traffic and operational 
procedure, conditions of carriage, and most important, the fixing of 
fares and rates.? Each IATA member carrier is required to belong to 
the appropriate Traffic Conference (a carrier may be a member of 
more than one conference, depending on its routes; e.g., PAA belongs 
to all three) . Action on rates and fares can be taken only by a unani- 
mous affirmative vote. Each member has one vote and an abstention 
is regarded as an affirmative vote. All members, including those absent, 
are bound by Conference decisions. Alleged violations of IATA agree- 
ments come before a Breaches Commission which is authorized to 
invoke appropriate sanctions. IATA resolutions are subject to the 
approval of al) the governments of member airlines.** In the area of 
fares and rates, disapproval by any one government within a specified 
period prevents the agreement from having effect and results in an 
open rate situation. The consequences of disapproval are spelled out 
by enforcement resolutions, themselves subject to unanimous govern- 
mental approval.® In the case of the United States, approval of each 
resolution is required by Section 412 of the Civil Aeronautics Act, by 
a condition attached by the CAB to its initial approval of the Traffic 
Conference Machinery, and by provisions of numerous bilateral air 


transport treaties. 





7 Article IV: 
“. ,. The Traffic Conferences shall concern themselves with all air 


traffic matters involving passengers, cargo, and the handling of mail 
in their respective areas or routes, particularly the following 

(1) Tariffs, rates, and schedules 

(2) General conditions of carriage 

(3) Traffic forms, documents, and procedures 

(4) Reservation codes and procedures 

(5) Government forms, regulations, and procedures 

(6) Ethics of advertising and publicity 

(7) All matters pertaining to agents.” 

8 For a recent list of cases decided by various IATA enforcement commissions 
in which U. S. carriers were involved, see Hearings, n. 5, supra, at p. 1069. 

88 The United States, by far, has been most active in passing upon IATA 
agreements. Mr. Stuart Tipton has testified that the CAB has disapproved more 
IATA rate resolutions than all of the other governments combined. Indeed, the 
Board has disapproved almost seven times as many IATA resolutions as the gov- 
ernment with the next highest total of disapprovals. Hearings, n. 4, supra, at p. 505. 

® Gazdik, Op cit., at pp. 316-318. 


































IATA AND CAB 


IATA — CAB 


CAB direct statutory authority over the rates charged by American 
carriers in foreign air transportation is practically nonexistent. The 
only substantive power, and a minor one rarely used, derives from 
Section 1002 (f) of the Act which enables the Board to disallow dis- 
criminatory charges. Section 412? requires that all agreements to which 
any American carrier is a party be submitted to the CAB for approval; 
and by virtue of Section 414," such approval places the carriers beyond 
the reach of the anti-trust laws, in acting under the terms of the 
approved agreements.!!* The necessity of the American carriers to gain 
CAB approval of their participation in the IATA framework and in 
the agreements reached thereunder, presents the CAB with an indirect 
means of influencing and exercising control over foreign air transpor- 





10 Civil Aeronautics Act of 1938: 
a a AND OTHER AGREEMENTS: Filing of Agreements 
uired: 
“Sec. 412 (52 Stat. 1004, as amended by 56 Stat. 301, 49 U.S.C. 492) 
(a) Every air carrier shall file with the Authority (Board) a 
true copy, or, if oral, a true and complete memorandum, of every con- 
tract or agreement (whether enforceable by provisions for liquidated 
damages, penalties, bonds, or otherwise) affecting air transportation 
and in force on the effective date of this section or hereafter entered 
into, or any modification of cancellation thereof, between such air 
carrier and any other air carrier, foreign air carrier, or other carrier 
for pooling or apportioning earnings, losses, traffic, service or equip- 
ment, or relating to the establishment of transportation rates, fares, 
charges, or classifications, or for preserving and improving safety, 
economy, and efficiency of operation, or for controlling, regulating, 
preventing, or otherwise eliminating destructive, oppressive, or waste- 
ful competition, or for regulating stops, schedules, and character of 
service, or for other cooperative working arrangements. 
Approval by Authority (Board) : 
(b) The Authority (Board) shall by order disapprove any such 
contract or agreement, whether or not previously approved by it, that 
it finds to be adverse to the public interest, or in violation of this Act, 
and shall by order approve any such contract or agreement, or any 
modification or cancellation thereof, that it does not find to be adverse 
to the public interest, or in violation of this Act; except that the 
Authority (Board) may not approve any contract or agreement be- 
tween an air carrier not directly engaged in the operation of aircraft 
in air transportation and a common carrier subject to the Interstate 
Commerce Act, as amended, governing the compensation to be received 
by such common carrier for transportation services performed by it. 
(As amended May 16, 1942, 56 Stat. 301.)” 
11 Civil Aeronautics Act of 1938: 
“LEGAL RESTRAINTS: 
“Sec. 414 (52 Stat. 1004, 49 U.S.C. 494) 
Any person affected by any order made under sections 408, 409, or 412 
of this Act shall be, and is hereby, relieved from the operations of the 
‘antitrust laws,’ as designated in section 1 of the Act entitled ‘An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, and 
of all other restraints or prohibitions made by, or imposed under, 
authority of law, insofar as may be necessary to enable such person 
to do anything authorized, approved, or required by such order.” 
11a The Board has consistently maintained its position that the method used to 
achieve carrier agreement in no way affects the application of Section 412. “... The 
manner in which carriers establish rules, whether by way of agreement, concur- 
rence, adherence, compromise, consensus of opinion, negotiation, or any other 
method does not remove the matter from Section 412.” 10 CAB 783 (1949). 
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tation.’ By imposing conditions on present and future approval of 
IATA agreements and by retaining the right to end a temporary 
approval, the Board gained a degree of authority which Congress had 
denied it in direct form. 


Rate Conferences 


Industry agreement through rate conferences, entered into by the 
regulated, dealing with regulated subjects, and subject to the approval 
of the regulator were not unknown before the creation of IATA. Such 
procedures had long existed within the framework of the ICC and 
the Maritime Board.!? Agreements reached by American air carriers 
through the medium of the Air Transport Association (not dealing 
with passenger fares, though) and the Air Freight Transport Associa- 
tion (cargo rates) !** are subject, as are IATA resolutions, to CAB 
approval under Section 412 with concomitant anti-trust immunity 
under Section 414. Such agreements, when properly supervised, provide 
a means for more conveniently, and perhaps more effectively, accom- 
plishing regulation by permitting the regulated to utilize their peculiar 
technical competency in evolving the details of regulation. 

But while approval of such industry-reached agreements in the 
above instances represents a means of more effectively exercising 
powers of regulation, for the CAB it represents a means of acquiring 
authority.1”” In the case of its domestic jurisdiction the Board possesses 
the authority to regulate the subject matter of such agreements were 
they to be rejected.'* Rejection does not result in an unregulated situ- 
ation, at least for not more than a very short period. The rate confer- 
ence provides a more convenient and efficacious manner of regulating 
what might be controlled in a direct fashion. In weighing approval of 
such an agreement in domestic aviation, the Board may well weigh 
the inconvenience and temporary disorder caused by disapproval, but 
its deliberations are free from the disturbing knowledge that disap- 
proval will mean non-regulation or unilateral regulation by a group 
not subject to CAB authority. 

Outright disapproval of an IATA agreement will mean the end 
of any degree of uniform regulation, resulting in considerable eco- 
nomic chaos, and will leave each government free to adopt its own 





11b For the application of the antitrust laws to air carriers see 40 Op. A. G. 
835 (1944). 

12 See generally: Report of the Attorney General’s National Committee to 
Study the Antitrust Laws (March 31, 1955), Rate Agreements, Bureaus and 
Conferences under the Regulatory Statutes, pp. 270-278; Kharasch, Conferences 
= Carriers by Sea: Freedom of Rate Fixing, 23 Journal of Air Law and Commerce 
287 (1956). 

12a Air Freight Traffic Agreement Case, 14 CAB 424 (1951). 

12b There is at least one instance where IATA has successfully prevailed by 
adhering without modification to its original resolution in the face of a CAB condi- 
tion requiring modification during a period of temporary approval. 

Involved was IATA’s attempt to raise the Gander-east fare segment of the 
North Atlantic run as a means for ending diversion on the New York-Gander leg 
by U. S. and Canadian carriers. The Board finally agreed to IATA’s position. See 
E—817 (24 September 1947) and E—3284, 10 CAB 330 (23 May 1949). 

13 Sections 402 and 1002, principally. 
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desired rate or practice. Understandably, the CAB is most reluctant 
to disapprove when such consequences lie around the corner. 

The Shipping Conference agreements appear to bear greater simi- 
larity to IATA resolutions than those rate conference agreements 
arising in domestic aviation and in areas subject to ICC regulation." 
IATA proponents frequently draw upon the analogy. Neither the 
Maritime Commission nor the CAB possess direct control over rates in 
foreign traffic, and the direct statutory authority of both is confined 
to the removal of discriminatory charges. But in addition to impor- 
tant differences in rate structure and operation which militate against 
- greater competition, the Shipping Act provides the Commission with 
q a greater authority in regard to agreement approval. Of all the differ- 
H ences between Section 15 of the Shipping Act and Section 412 of the 
C Civil Aeronautics Act, the most important is the authority given the 
¢ Maritime Board to approve or “disapprove, cancel, or modify” any 
agreement; while the CAB may only approve or disapprove. The Mari- 
time Commission has indicated that it believes this language gives it 
sufficient authority to change the level or rates in proposed agreements.?® 






















R Conditions Approval 
} Given fears as to the unfortunate consequences of disapproval of 
e 
x 





IATA resolutions, the Board has resorted to the device of conditioned 
F approval where the agreement in question was not wholly satisfactory. 
q But the regulatory device of conditioned approval, either of an 
agreement or of general agency action, ordinarily provides flexibility 
without sacrificing control. Failure to meet the specified condition 
3 and/or subsequent disapproval finds the party as fully regulated as 











previously. He is unable to take any step in the general area of regula- 
d tion on his own. While practical and/or equitable considerations may 
cause an agency to hesitate before pulling the rug out from under, 
4 such action does not result in a failure of agency jurisdiction. But 





this is precisely what happens when the CAB is confronted with a 
failure by IATA to meet a specified condition attached to the approval 
of a resolution, and revokes its 412 approval. Conditional approval 
here thus provides a means of working in an endurable fashion within 
an essentially limited jurisdictional framework, rather than enabling 
the agency to exercise more flexibly powers which it already possesses. 
Rather than establishing standards that are to be adhered to “or else,” 
the conditions attached to IATA resolutions more often represent 
guides by which a subsequent IATA conference will gauge its decisions 
in arriving at an approximation that will satisfy the CAB to the degree 
at which it will not disapprove. In the major areas of substantive regu- 
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14 For a general discussion see Kharasch, Op. cit. n. 12, supra. 
15 Section 16 of the Shipping Act (46 U.S.C. 815). 

16 Edmond Weil v. Italian Line “Italia,” 1 U.S.S.B.B. 395, 398; Pacific Coast- 
River Plate Brazil Rates, 2 U.S.C.M. 8, 20; Seas Shipping Co. v. American South 
African Line, 1 U.S.S.B.B. 568, 583. Quotes from the first and last of these cases 
appear in Kharasch, Op cit. n. 12, supra. 
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lations, the process, as a study of representative decisions will reveal, 
is one of continuing compromise. 

Given the lack of direct statutory authority, what then is the true 
basis of CAB power over IATA members? Why is it able to bring the 
world’s airlines to at least a partial recognition of its views within a 
period of time? To oversimplify and speculate somewhat: Similar 
objectives and similar fears. There exists the desire to maintain a 
uniformity regarding fares and conditions of carriage, and a marked 
disinclination to precipitate an open rate, or any generally uncontrolled 
situation, because of considerations of economic dislocation, technical 
disruption, and, one might even say, of aesthetics. 

The fear that American carriers would take the initiative in under- 
cutting the market in an open rate situation has always been strongly 
felt by European carriers; and although the danger of radical price- 
cutting is of diminishing likelihood and is one whose costs might better 
be absorbed by the subsidized European carriers, the preference for 
uniformity and a closed structure is marked. And although European 
countries can, under the Bermuda type of agreements, suspend such 
cut-rate fares,!* this power extends only to flights between such country 
and the United States. The competitive effects of cut-rate fares on traffic 
from further or nearer points cannot be met directly. 

For the American carriers, immunity from the anti-trust laws is 
important, though the problem becomes most serious only when a 
move is made in the direction of the agreed-upon but disapproved rate 
or condition, rather than in the maintenance of the status quo. But 
probabilities aside, the assurance of freedom from prosecution is 
desired. 

Likewise, the CAB, cognizant that air traffic is facilitated by uni- 
form structure, is not anxious to precipitate an open fare or other 
unregulated situation, or leave American carriers at the mercy of other 
nations and able to meet competition only by exposing themselves to 
anti-trust prosecution. The process then becomes one of mutual accom- 
modation and continuous adjustment. 


STANDARDS 


The IATA machinery came before the Board for approval in 1946 
(6 CAB 639), and the temporary approval then granted was renewed 
at intervals and in 1955 was made permanent.'® The original opinion 
and its vigorous dissent represent the most comprehensive official pro- 
nouncement on the problem. While the highlights will be discussed, 
the reader will find it profitable to repair to the original text. 


Competition 


In discharging its responsibilities in the public interest, conven- 





17 Bermuda Agreement, Op. cit. n. 2, supra, Section 2(f). 
18The IATA machinery was passed upon in 6 CAB 6389 (1946); E—269 
(1947) ; E—706 (1947); E—1227, 9 CAB 222 (1948); E—38888 (1950); E—5709 
(1951) ; E—6390 (1952); E—7407 (1953); E—8023 (1954); E—9805 (1955). 
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ience, and necessity, Section 2 of the Civil Aeronautics Act enjoins 
the CAB to consider among other things: 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive 
competitive practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air transportation system properly adapted to 
the needs of the foreign and domestic commerce of the U. S., of the 
Postal Service, and of the national defense. 


It was the compatibility of the proposed IATA procedure over 
competitive matters, viz., rates and fares, with these standards, which 
the Board considered in 6 CAB 639. Even the dissent was willing to 
allow IATA to exercise primary control over non-competitive items. 

For the majority, the lack of a feasible alternative dictated the 
decision. Should the Board assume some limited control over inter- 
national rates which the IATA structure afforded, or should matters 
be left to the unilateral control of other governments? Further, both 
France and England, fearful of price-cutting initiated by the American 
carriers, were willing to lift present frequency restrictions upon U. S. 
flag carriers only upon assurance that some proper control would be 
maintained on rates—that the rates charged should be approved either 
by an intergovernmental agency or by agreement among the carriers 
themselves. 

The Board recognized the desirability of competition, but certainly 
not the unlimited and uncontrolled competition which permits destruc- 
tive rates having no relation to the cost of operation, but having the 
power to provoke subsidy wars among nations. What is needed is 
“regulated competition which seeks to avoid the stultifying influence 
of monopoly on one hand and the economic anarchism of unrestrained 
competition on the other.” 

The Board was unable to accept the proposition that this machin- 
ery which gave the U. S. its only means of playing some role in regulat- 
ing international rates was antithetical to the concept of regulated 
competition in air transportation. Neither was it able to conclude, 
without further proof, that the full benefits of competition, particularly 
the gearing of rates to the costs of the most efficient operator, would 
necessarily be realized under the procedure of agreements by the 
carriers themselves. Drawing support from rate conference practices 
permitted by the ICC and Maritime Commissions, the Board mounted 
the pragmatist pedestal and declared that it would “. . . refrain from 
prejudging a proposal that is assailed and supported by only theoretical 

considerations.” Subject to conditions and interpretations dealt with 
below, IATA structure was granted temporary approval for one year 
with the purpose of gaining information and experience which would 
enable the CAB to re-evaluate its position and come to a more informed 
final judgment. 
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To Commissioner Lee, the views of his colleagues were, for all their 
pragmatism and fine language, little more than pious platitudes. 
Briefly, he felt that “competition by consent” is not competition— 
effective competition by its very nature depends upon the preservation 
to individual carriers of substantial freedom of action in the institution 
of fare reductions. Rate-setting by unanimous consent inevitably leads 
to a rate set at the level of the most inefficient operator. The result on 
the expanding air industry would be propoundly restrictive, and the 
desired development of the mass market as well as technical innovation 
would be effectively stymied. With controlled rates, the carriers would 
be forced to resort to non-price competition—itself productive of higher 
costs. Further, the IATA agreement was opposed to the economic 
philosophy and aviation policy of the U. S., Lee said, pointing to 
previous Board decisions where the ‘‘most chosen instrument” doctrine 
failed because of a desire to promote competition.1® The majority 
agreed regarding the primacy of competition, but the word meant 
something else. They felt a consistent course was being followed. 

Further, contended Lee, the Board mistakenly was granting much 
and gaining little. Its purported gain in control over international 
rates was illusory. It would lack the needed information which a record 
develops, international pressures to approve would be intense, and the 
lack of an item veto would prevent the Board from eliminating “riders” 
which might be undesirable. At best, the carriers might make token 
obeisances to Board requirements. 

Lee said the Board was surrendering to a system of world-wide 
restriction in order to satisfy two countries (England and France) and 
in order to gain a far less valuable right. Further, it undervalued the 
key economic position of the United States as, practically speaking, 
the sole gateway to the lucrative North American market—and the 
present situation did not represent the best America could obtain if 
it bothered to engage in some hard bargaining. The great fear of 
economic chaos and rate wars was far from real. Competitors are far 
from infected with a spirit of self-destruction--particularly here, where 
given the subsidy, it is impossible to eliminate any of the carriers. But 
the Board here might have replied that the very existence of subsidy 
might enable carriers to conduct loss-producing rate wars where fully 
self-sufficient competitors would hesitate. 

And the analogy to rate conference experience in the shipping field 
is poor, said Lee. Aside from differences in statutory power, member- 
ship in IATA Traffic Conference is compulsory. Unanimous approval 
is required, and the decisions are binding on all members. This is not 
true of shipping. Further, a new shipping carrier could begin opera- 
tions at any time without governmental license, setting its own rates 
and operating between any ports it might choose. Given the fact that 
no freedom of the air exists,’* carriers must first be granted operating 





19 See American Export Air., Trans-Atlantic Service, 2 CAB 16 (1940); 
Northeast Air et al., North Atlantic Routes, 6 CAB 319 (1945). 
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authority from their own governments and receive commercial rights 
from other governments. 

Not only was IATA inadequate effectively to meet the problems 
for which it was intended and productive of a far greater train of evils, 
contended Lee, but other alternatives were available. The Board could 
request greater statutory authority over international rates,?° and it 
could still maintain an effective check on the rate behavior of American 
carriers through timely reductions in subsidy. But here time has sided 
with the majority. Not only have the Board’s requests for greater 
authority been consistently ignored by Congress, but subsidy control 
not only is highly unwieldy but has ceased to have importance even 
from a theoretical view. Today, American flag carriers in foreign air 
transport are almost entirely free of subsidy, and whatever control 
subsidy might have been used for has disappeared. 

Finally, concluded Lee, the Board’s temporary approval is an empty 
gesture. Little more will be known in a year and time cannot cure what 
is inherently unfit. Lee was essentially correct in his first observation. 
When the year had passed the Board was in possession of few novel or 
significant facts. Temporary approval was extended periodically, even- 
tually to be made final in 1955. But the hope of having accumulated 
experience prior to the initiation of a novel project was unrealistic 
in itself. 

The way best to judge the adequacy of all these arguments is to 
examine what has happened. Clearly, different economic philosophies 
underlay, to a degree, the contending positions. Both were marked by 
theoretical abstraction and by pragmatic considerations. To Lee must 
go credit for delineating many of the specific problems which existed 
—problems which the majority chose to deal with by sweeping them 
along in a cloak of broad generalities. But one cannot help feel that 
this was perhaps a more realistic resolution of these problems than to 
apply so broadly to an area presenting novel economic, technical, and 
political considerations a philosophy of competition which arose from 
and had its greatest relevance in the framework of the domestic 
economic order. 


IATA Machinery — Nine Aspects 


To facilitate both IATA adherence to a concept of regulated com- 
petition and to safeguard its own limited control over international 
air transport, the CAB appended a number of conditions to its approval 
of the IATA machinery. These conditions have been reiterated when- 
ever the IATA agreement has received an extension of approval. 

1. CAB, throughout, has been very careful to guarantee its com- 
plete freedom of action, and to do nothing that would bind it beyond 
the specific terms by which it had agreed to become bound in approv- 





20 As a result of Section 404(c) of the Civil Aeronautics Act of 1938, the 
Board undertook a study of the international rate problem. Its study was made 
and submitted on 22 August 1939 and recommended against any further extension 
of its powers over rates in foreign air transportation. The Board’s report was 
published as House Document No. 478, 76th Congress, 2d Session. 












18 JOURNAL OF AIR LAW AND COMMERCE 


ing a submitted resolution. Approval of any resolution was to be 
strictly limited to the agreement itself and was to admit of no implicit 
approval of a wider scope. Thus the approval of the IATA machinery 
was not to constitute approval of any agreement reached through that 
machinery. Submission to and action by the Board must occur in each 
case. Likewise, the approval of IATA machinery would not constitute 
approval of the participation of any U. S. carrier in any Traffic Con- 
ference which concluded a rate agreement which that carrier put into 
effect prior to Board submission and approval. 

2. CAB insisted that it must have full information concerning all 
relevant IATA activities and actions. Copies of all resolutions and 
records of Conference proceedings, as well as all documents and mate- 
rial distributed by IATA to its members was to be transmitted to the 
Board. 

The U. S. air carriers were given particular responsibility in this 
respect. But information has not been so easy for the Board to come by. 
CAB orders frequently complain of inadequacies in this respect; and 
after ten years, the Board was heard to protest vehemently that the 
basic minutes of an IATA Conference were transmitted three months 
after the event, thus greatly impeding the Board’s study of the rates 
agreed upon (E—9969, 2 February 1956). 

But the difficulty in ascertaining what activities IATA was engaged 
in was slight in comparison to the bottleneck regarding basic economic 
data upon which its rate decisions were or should have been based. In 
passing upon the first rate agreement submitted to it, the Board dis- 
approved the proposed North Atlantic rate structure and criticized 
IATA for failing to make any showing of the economic data upon 
which the rates were based—to indicate in what fashion they conformed 
to the CAB’s test of economic soundness—a reasonable relation between 
a rate and attainable costs of operation.?* The CAB requested that such 
data be submitted with any future agreements. The North Atlantic 
rate structure was summarily approved several months later with no 
mention of any supporting data (E—91). 

In renewing IATA approval in 1948, the Board strongly com- 
mended the non-rate procedures of IATA. It stated that “there appears 
to be no more effective way by which these desirable objectives (reduc- 
ing operational problems and facilitating movement of passengers and 
cargo) could be accomplished than through the machinery of an 
organization such as IATA.” But when it came to rates, the tune was 
somewhat different. Recalling the disapproval of North Atlantic rate 
structure in 1946, the Board pointed out that IATA had not yet 
established measures for obtaining and transmitting to the Board 
directly or through its U. S. members data in support of rate resolu- 
tions which can be regarded as satisfactory evidence of their economic 
soundness, or that such data had been given adequate consideration by 
IATA in its rate determinations. The Board indicated that the mini- 





208 North Atlantic Traffic Conference Rate Resolutions Case, 6 CAB 845 (1946). 

















IATA AND CAB 19 





mum character of information necessary is that which IATA members 
are already committed to furnish to ICAO, and that “the Board will 
regard as reasonable cause for prompt disapproval of a rate resolution 
the failure to support such resolutions with a minimum of information 
covering the operations of principal carrier participants in rates in- 
cluded in a resolution for not less than six months preceding the 
adoption of the resolution.” 9 CAB 221, E-1227 (1948). 

To date, no IATA resolution has been disapproved solely upon 
this ground. Yet, it is clear that the Board still is not receiving what it 
deems to be the minimal amount of relevant data. 

In recently disapproving a requested five percent increase in North 
Atlantic fares (E—11392, 28 May 1957), the CAB strongly criticized 
the carriers for failing to submit data with respect to unit costs of 
operation. Deeming such data to be the essential basis for determining 
the legitimacy of proposed fare changes, the Board proceeded to adopt 
the unit operating cost statistics of the more efficient American carrier 
as the standard of comparison for the route. Finding there a downward 
trend in the unit cost, the proposed fare increase was rejected by the 
Board. The technique of utilizing U.S. carirer experience in this fash- 
ion as the sole basis for evaluating an IATA rate proposal is somewhat 
novel, and among other things is perhaps designed to “smoke out” 
foreign carrier statistics. 

The Board, in subsequently denying a motion for reconsideration 
of this decision (E—11662, 7 August 1957), engaged in its first thor- 
ough review of the economic data problem since its 1948 pronounce- 
ment. Recalling both that decision and the one in which it initially 
approved the IATA machinery, the Commissioners indicated that the 
Board’s long standing and specific injunctions had not been adhered 
to. Data sufficient to demonstrate the economic soundness of proposed 
rates and to permit the Board to discharge properly its responsibilities 
under the Act still was lacking, though such information was in the 
possession of the carriers. 


The CAB declined to rely upon data prepared by the IATA Cost 
Committee because (1) no attempt had been made to validate pre- 
viously forecasted “‘representative’’ costs by reference to the correspond. 
ing actual experience, and (2) estimates of such factors as revenue 
yields and load factors were based upon past rather than reasonably 
anticipated future conditions. Yet, such statistics undoubtedly form a 
portion of the basis utilized at IATA conferences to construct rate 
levels. 


Reiterating its long standing threat to disapprove rate agreements 
in the absence of such supporting data as unit operating costs, the 
Board strongly urged compliance. However, experience cautions one 
against great expectations. The probability that basic rate agreements 
will be rejected solely because of a lack of relevant data is limited. It 
should be noted however that the CAB quite recently disallowed pro- 
posed group excursion fares for South America largely because of the 
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absence of relevant cost statistics (E—11988, 2 December 1957). But 
other factors were involved, and the agreement did not involve a basic 
rate pattern. The Board might derive greater success in this area by 
approving a basic rate agreement subject to its automatic extinction 
should appropriate supporting data not be submitted within a certain 
period thereafter. Incidentally, according to one leading attorney in 
the field, not even ICAO has received the economic data called for 
by treaty obligation. 

3. Above all, the CAB in first passing upon the IATA Traffic Con- 
ference structure, felt it essential that every carrier be guaranteed the 
“right of independent action”—a concept that reappears throughout 
the Board’s decisions in a variety of contexts. Although no direct refer- 
ence was made, one may assume that ICC experience in regulating 
surface transportation and the importance placed upon the principle 
of “independent action” by both the ICC and the Attorney General 
was in the minds of the Commissioners.** 

To insure such independent action, the Board reiterated its under- 
standing that a carrier would be free to initiate any rate it desired 
during an open rate situation, resulting either from a failure of the 
carriers to agree or from governmental disapproval of an IATA agree- 
ment. Further, the Board felt that the requirement of carrier unanimity 
at IATA Traffic Conferences helped safeguard the right of independent 
action. But while such a requirement theoretically assures the sover- 
eignty of each carrier, the requirement itself generates great pressure 
to conform, particularly upon the smaller carriers; and may weaken 
staying power in bargaining. There is no record of this power actually 
being exercised, of any carrier refusing to go along so as to retain and 
exercise the right of independent action. And in the one recorded 
instance where a single carrier persisted in its view as a minority of 
one and forced all the other carriers to agree to a lower price under 
threat of initiating independent action, the CAB was highly critical.”4* 

The Board has also expressed concern, in a different context, over 
the continued application of the unanimity rule. In discussion of the 
establishment of North Atlantic cargo rates, it indicated that the 
requirement that all actions of the Commodity Rate Boards be unani- 
mously agreed to might seriously curtail development of an adequate 
specific commodity rate. The Board urged the carriers to examine the 
need for such a rule with a view towards some modification so as to 
render more effective the Commodity Rate Board structure. Thus, the 
over-riding importance of independent carrier action is to be diluted, 
at least in the cargo area where agreement generally is notoriously 
difficult.?* To date, there is no record of a change in IATA’s unanimity 
requirement. 





21 Attorney General’s Report, cit. n. 12, supra. 

21s Hearings, n. 4, supra, at pp. 138-139, 614-615. Cites North Atlantic Cargo 
rate structure situation and failure of IATA to impose adequate charges for berths 
and sleeper seats as illustrations of the “blackmail” power which the unanimity 
requirement can vest in a single carrier. 

22 E—9969 (2 February 1956). 
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4. An important factor in guaranteeing carrier freedom of action 
is the limited life of rate agreements. Initially, such agreements were 
approved for not longer than one year. During the late ’40’s and early 
’50’s, the period was extended to three years; but in its permanent 
approval of IATA in 1955, the Board again reduced the period to one 
year. Upon expiration of any agreement, the carriers are completely 
free either to agree in a new agreement or not. When the specified 
period has run, the Conference agreement is a nullity. 


It is interesting to contrast the Board’s view here with its attitude 
in dealing with cargo agreement reached by the domestic carriers. One 
of the chief points of contention in approving conference rates reached 
through the Air Freight Transport Association was the requirement 
that a member, though free to file a new tariff agreement at any time, 
must give fifteen days notice and must agree to discuss such changes 
with all affected carriers.1** The Board rejected this proposed require- 
ment, claiming that it removed almost the last vestige of competition 
in the air freight field. But compared with the IATA situation, this 
is mild. True, the rate agreements are of limited duration, but they 
are of a certain duration during which all IATA members must con- 
form to their terms. Not only is a carrier not free to upset the applecart, 
but the deadline is known and prior consultations regarding a new 
rate will always occur. 

The element of temporary surprise which the Board in the Air 
Freight case felt essential to maintain the most minimal degree of 
competition is totally lacking. While this may be the most feasible 
way of dealing with international rates, nevertheless a comparison of 
the two decisions illuminates the different views the Board takes of 
“competition” and “independent action,’ depending on the setting. 

In any event, one should note that frequent termination not only 
maintains what the Board calls “independent action,” the prerequisite 
of “regulated competition,” but equally important, it provides the 
Board with one of its greatest.elements of leverage in controlling 
IATA. While a number of pressures may compel the CAB to approve 
any single resolution which it otherwise dislikes, IATA can be placed 
on notice by the insertion of conditions regarding future Board 
approval and a declaration of its probable position. The fact that 
another resolution must be submitted to the Board for approval within 
a year gives the CAB a check on what otherwise might be serious diffi- 
culties arising from dilatory practices in adhering to CAB conditions 
or pressure techniques whenever a key resolution was before the 
Board. Whatever excuse IATA may offer for the moment, it is only 
good for one year. Notice of the Board’s position has been provided, 
and it will be much less inclined to go along unless IATA has taken 
some positive action in the interim.'*” Of course, were the agreement 
to remain effective for longer periods, the Board could, and on occa- 
sion has, approved an agreement only for short periods, subject to 
reconsideration. But it would seem to be more effective if the IATA 
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structure itself provided for such frequent renewal in every rate 
situation. * 

5. One should note that originally IATA was composed of nine 
Traffic Conferences. In 194773 the number was reduced to three, in 
recognition of the inter-dependency of many routes spanning various 
geographical areas and the impracticality of dealing with such routes 
in isolated segments in the evolution of fares and rates. 

Be that as it may, approval of the change served to weaken CAB 
control of IATA and to strengthen the power and effectiveness of that 
body. For now, an agreement would effectively bind a third of the 
world and all member carriers operating therein. There would be 
decreased competition in the sense that a carrier desiring lower rates 
and losing in one conference had fewer additional forums in which to 
press his point. And the consolidation may well have weakened the 
voice of the smaller carriers. And yet, CAB approval of this increasing 
concentration and reduction in bargaining arenas makes no mention 
of these considerations, nor does it find expression in any other CAB 
order. As are most CAB decisions dealing with IATA, the one approv- 
ing the change in structure was in summary form. 

6. Although Section 421 does not give the CAB authority to 
modify any agreement submitted to it for approval, it lacks, as Lee 
pointed out, an item veto. It must approve or disapprove a resolution 
in toto. 

As might be expected, IATA practice was to present its rate resolu- 
tions in large packages and attach various subsidiary resolutions not 
wholly relevant to a major agreement. In 1953, the Board was com- 
pelled to disapprove the entire Pacific fare structure resulting in a 
one-year open rate as the only means of defeating a provision for 
reduced emigrant fares which had been tacked on to the major fare 
agreement. The opinion remarked: 


“The Board has noted with concern the increasing tendency of the 
carrier members of IATA to use the interlocking device to restrict 
the power of review of responsible regulatory agencies of all gov- 
ernments concerned which have to act on the resolutions submitted 
to them. The Board is cognizant that various rates may be commer- 
cially interdependent under certain circumstances. The Board be- 
lieves, however, that except where the inter-relationship is clear 
and really significant, the interlocking of resolutions or parts 
thereof is improper, and in considering future agreements it will 





* One might argue that a short period of effectiveness can, to some degree, 
work to weaken Board control. Because the Board always knows that it 
can re-evaluate or reverse a previous decision, a tendency develops to “let 
things slip by this time to see what happens . . . we can always shift our 
position.” The unpleasant job of putting one’s foot down hard is more 
easily postponed. 

It should be noted that IATA compliance with CAB conditions requir- 
ing modification of an approved agreement has been weakest in those 
areas where the practical compulsion to do so was not strong, i.e., where 
the approved agreement was not to expire in a short period. 

23 E—706 (21 July 1947). 
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consider the presence of unjustified interlocks as an important 
adverse factor in determining whether agreements should be 
approved.” 

(E—7210, 6 March 1953.) 


I have been unable to determine whether the Commission’s advice 
has been followed or whether the interlocking device is still used pro- 
hibitively. There is no mention of this problem in decisions subsequent 
to E—7210. 

7. For the first few years American carriers were not permitted to 
participate in IATA agreement establishing rates charged or quoted 
for transportation of mail, as contrary to Section 405 (i) of the Act. 
As IATA increasingly undertook cooperation with the UPU, the CAB 
modified this restriction to the degree that such action preserved the 
statutory authority of the Postmaster General and rates charged were 
not inconsistent with those he established. 

8. In 6 CAB 639, CAB interpreted IATA Traffic Conference 
agreements as not embracing authority over schedule frequencies and 
seating capacities, a matter which was to be left to the national govern- 
ments. It seems that the carriers never intended to move into this 
area, anyway. 

9. The Board has disapproved, in its most recent decision, a pro- 
posed fare increase (not causing an open rate) because of a most unde- 
sirable, if not unexpected practice indulged in by IATA. The Board 
said: 


“.. (we) note that this agreement was initiated by IATA as an 
organization, as opposed to the usual practice whereby a mail vote 
is requested by one or more individual carriers. In the Board’s opin- 
ion, the initiative in the formulation of fare and rate adjustments 
should remain with the carrier members of IATA which have inti- 
mate knowledge of all the operating factors involved. Initiation of 
agreements by the Secretariat of IATA appears unsound as a 
matter of policy, and represents a type of price-fixing procedure 
which the Board considers objectionable.” 

(E—11215, 10 April 1957.) 


One wonders how much of this occurs in a less patent fashion. 


Recently, the Board has reviewed the manner in which it has dealt 
with IATA agreements and announced that modifications would be 
forthcoming (E-11954, 13 November 1957). Further, all conditions 
which in the past have been appended to the various IATA resolutions 
would be restated. This appears to be indicative of the new serious- 
ness, described in later portions of this article, with which the Board 
is coming to deal with IATA. Two of the initial modifications deserve 
brief mention. 

(1) The Board will now require that certain agreements which 
are reached informally within IATA be submitted to the CAB for 
formal approval. In the past such agreements took effect unless spe- 
cifically disapproved. This requirement is applicable to agreements 
dealing with transportation to and from the United States, leaving 
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unchanged for the present the procedure for those agreements relating 
to traffic in areas outside of ‘air transportation” as defined by the 
Civil Aeronautics Act—Section I (20) and (21). 

(2) The CAB modified its standing policy of approving resolu- 
tions fixing rates or fares for a period not in excess of one year. Hence- 
forth, agreements dealing with fares and rates which do not apply to 
transportation to and from the United States will be approved for the 
full period of their intended effectiveness, as determined by the IATA 
Conference. The Board indicated that such a change was appropriate 
and consistent with its general policy of “non-interference” in areas 
not encompassed by the Act’s definition of “air transportation.” 

During 1957, the Board in approving IATA agreements has em- 
ployed this policy of “non-interference” in areas not involving air 
transportation to and from the United States in about a dozen decisions. 
It is not clear what accounts for the comparative flood of such deci- 
sions, given their paucity in past years, at least with respect to the 
decisions which the author has uncovered. The Board has indicated 
that the policy of “non-interference” will lead it to approve an agree- 
ment even where such agreement may not be consistent with the 
Board’s concept of a sound transportation policy. 

This approach seems unobjectionable if one applies the “non-inter- 
ference” doctrine only to areas which do not directly affect air trans- 
portation as defined by the Act—to and from this country. The Board 
frequently has utilized such an understanding of the doctrine, as for 
example when it sought to determine whether intra-European or intra- 
Asian fares might possibly be utilized in the construction of fares for 
transportation to and from the United States (E—11244, 18 April 
1957; E—11447, 14 June 1957). 

Such an approach must be contracted logically from an application 
of the “non-interference” doctrine to all traffic other than transporta- 
tion to and from the United States. A responsible discharge of its 
duties would require the CAB to apply the narrower understanding of 
the “non-interference” doctrine, that is, to withdraw its total super- 
visory powers not from all transportation moving to and from this 
country but only with respect to those portions of such transportation 
which do not directly affect transportation to and from the United 
States. 

The Board, in E—11954 which modifies the one year effectiveness 
rule, uses language which indicates that it may have in mind the less 
desirable application of the “non-interference” doctrine. In any event, 
a more specific statement on this matter would seem desirable. 


The Board has stated that: 


“ , . the approval of IATA resolutions is often affected by the 
views of interested foreign governments and foreign carriers, by 
an appraisal of possible advantages of approval as compared with 
possible dangers attendant upon the open rate situation and by 
limits of jurisdiction in foreign air transportation where our rate 
powers are limited to the removal of discrimination . . . The factors 
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considered in passing on IATA resolutions frequently differ from 
criteria which we measure similar proposals in interstate or over- 
seas air transport.’’24 


We shall examine what this has meant in specific areas.?** 


Fares — the “Open Rate” 


In the all-important area of rate-setting, the threat of the “‘open 
rate” has been the most potent factor influencing the Board in its 
action on IATA resolutions. Through all ten years, but particularly in 
the early period, constant reference is made to the fear of chaotic 
price-cutting warfare which would result were the particular IATA 
fare agreement then in question not approved. 

There has been little opportunity to verify the fear of the open rate 
situation, for the mere possibility of such an eventuality usually has 
led the Board to grant the requisite approval.?> But an examination 
of the few open rate situations which actually have occurred as well as 
recent statements by the Board and its chairman”® indicate that the 
problems of economic chaos is a less real one today than perhaps was 
the case earlier. Further, it appears that though the Board still utilizes 
the open rate argument in its decisions, the primary feared conse- 
quences of an open rate situation are somewhat different today from 
those which the term originally and most commonly connoted. In other 
words, perhaps one of the most important standards used in weighing 
approval of rate agreements has changed in actual meaning during the 
period of its use, although this has not been openly recognized. Where 
once the tag primarily designated a type of economic chaos arising 
from uneconomic price-cutting, it now appears to stand for other 
consequences of the disapproval of an IATA rate agreement. 

As noted previously, the Board, in the first IATA rate agreement 
case, disapproved proposed North Atlantic rates because of a complete 
failure to demonstrate the economic cost basis of rate determinations 
In September the rates were summarily approved, no mention being 
made of a showing of data. There is no indication as to what happened 
rate-wise in the interim. Of course, this was an agreement to close 
initially the rate structure. But there was strong pressure from PAA 
at this time to cut the North Atlantic fare?’ and the British and French 
fear underlying their support of IATA was to a large degree based 





2412 CAB 75 (1950) ; E—6690 (14 August 1952). 

24a This study has been hampered not only by the difficulty of obtaining mate- 
rial, but by a lack of assurance that all Board decisions on IATA have been 
accounted for. Given incomplete files to work through and no index or reference 
source, one can merely hope that all relevant pronouncements have been tracked 
down and that none remain outstanding to upset conclusions drawn. 

25 Hearings, cit. n. 4, supra, Supplementary statement of the CAB at pp. 
186-141. This statement, as well as its successor (n. 40), are essential reading for 
anyone desiring a grasp of the practical implications of the Board’s present and 
proposed statutory authority over fares in foreign air transportation. And see 
testimony of Fitzgerald at 132, stating the absence of an open rate situation caus- 
ing “basic concern.” 

26 See infra, p. 25. 

276 CAB 639, 662-663 (1946). 
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upon the PAA attitude. It seems that the IATA rate level was higher 
than that desired by PAA and higher than that currently being charged. 
Yet whatever little evidence which exists points to the conclusion 
that CAB disapproval had no effect on the rate structure. Of course, 
air traffic at that time consisted of less than ten percent of the present 
level and tourist service had not been inaugurated, and thus the 
incentive to push things during that summer was perhaps lacking. Yet 
an initiative at this period might have placed PAA in a better bar- 
gaining position at a subsequent IATA meeting. However, this is all 
in the realm of speculation. 

In 1953, the entire Pacific fare structure remained open for a year 
because of the disapproval of a subsidiary resolution reducing the fare 
for Chinese emigrants. Nothing happened. The carriers continued for 
the year at the then existing level. In a sense, the situation was not 
wholly typical of the North Atlantic route because of the smaller 
number of competing carriers. But this far from fully explains away the 
experience, and CAB officials indicate that it was this event which led 
them to re-evaluate their initial assumptions concerning the open rate 
situation. 

On 2 February 1956, the CAB for the first time disapproved a rate 
agreement as such—here an increase in North Atlantic fares—for rea- 
sons discussed in detail below. This meant an open rate situation as 
soon as the then existing agreements expired. A flood of protest from 
foreign governments and carriers led the Board to reverse itself and to 
approve the agreement temporarily—thus closing the rate. But an 
examination of the communications from foreign governments?® as 
well as Chairman Risely’s testimony before the House Judiciary Com- 
mittee, indicates that the major fear was the chaos resulting from the 
necessity to change schedules and ticketing at this late date, with a 
large market in the offing for the summer. While there is some talk of 
economic chaos, it seems to relate largely to the technical jumble 
rather than to the feared gonsequences of a price-cutting war. 


In testimony before the House Committee on Interstate and For- 
eign Commerce in March 1955, Chairman Risely, in urging extension 
of the Board’s authority in international aviation, pointed to a major 
change in the economic situation governing rates. In arguing that the 
Board required power to establish just and reasonable rates in addition 
to setting minimum rates as the legislation then under scrutiny pro- 
vided, he indicated that the greatest danger arose out of continually 
rising level of rates rather than from precipitous price slashes. Although 
reiterated throughout his testimony, the essentials of the position are 
well summarized in one paragraph: 


“Although the emphasis upon the need for regulatory authority 
with respect to rates in foreign air transportation has hitherto 
been focused upon the need for the power to prescribe minimum 
rates to prevent the development of cutthroat competition, the 





28 Hearings, n. 5, supra, at pp. 334-337. 
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changing situation in foreign air transportation indicates that this 
power alone will be sufficient. Heretofore, all of the air carriers 
engaged in foreign air transportation were heavily subsidized. 
Under those circumstances, there always existed a temptation to 
cut rates below economic levels in order to try to capture a larger 
share of the market, with the hope that the losses, if any, could be 
transferred to the subsidy. Now that a number of major routes are 
for the first time being operated without subsidy, there is a real 
danger that the trend will shift in the opposite direction. Since 
revenue increases to a subsidy-free carrier redound to his financial 
benefit, there will be an increasing temptation to increase rates to 
a point which will maximize the carrier’s revenue, though this may 
well be above levels that would be considered as reasonable. More- 
over, the rate agreements of IATA which through rate conference 
action fixes the fares for the great bulk of foreign air transporta- 
tion, have shown a trend toward increase in fares and rates which 
in some instances do not appear to be fully justified.” 


In such a context, an open fare situation carries little of the eco- 
nomic meaning originally ascribed to it. While, of course, the situation 
outlined by Risely has not fully materialized and the possibility of 
price-cutting exists, the open rate fear has much less than it originally 
was thought to have. Yet, the term is still used in a sweeping fashion 
by the Board without an explanation of precisely what are the dangers 
which are feared and 1uust be avoided. 

A leading Board official has admitted that the CAB may well be 
guilty of misleading decision-writing in this respect. He indicates that 
price-slashing wars (particularly given the present economic position 
of the carriers) are rather unlikely and that it is most probable that 
disapproval of an IATA rate agreement would result in a continuation 
of the status quo. 

Discussion with CAB officials indicates that the “undesirable con- 
sequences” of an open rate situation today center about other than 
pure considerations of the economic behavior of the carriers them- 
selves. Technical difficulties, a general air of uncertainty, and the 
attitude of foreign governments to such a situation appear to be the 
factors lying behind the recognized undesirable nature of open rate. 

For most foreign governments, IATA has become the way of doing 
business. It has become an accepted part of their civil aviation policy, 
particularly since governments’ views generally are adequately ex- 
pressed by closely-tied national airlines in the IATA forum. The 
governments feel IATA decisions to be a compromise. They believe, 
and the CAB indicates agreement, that a good amount of arms-length 
bargaining occurs at the Traffic Conference sessions. Disapproval jars 
the boat. While maintenance of the status quo is much more likely 
than a round of deep price slashes, still the situation is uncertain; and 
given the inter-related character of rates, a small shift by a carrier in 
one small area reverberates throughout the entire world structure. 
This engenders considerable technical difficulty in scheduling and 
ticketing. Indeed, such difficulties arise even if all carriers maintain the 
status quo, since literature is many times prepared prior to Board 
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action upon the assumption that IATA resolutions will be approved. 
It is this very element of uncertainty which troubles foreign govern- 
ments. Even in the absence of any specific problem, the maintenance 
of a closed rate structure is highly preferred, almost as a matter of 
aesthetics. CAB actions which offend such sentiments may well result 
in a disruption in general aviation relations with foreign governments 
and even a general deterioration of commercial and foreign policy 
relations upon a broader plane. Dutch reaction to the recent negotia- 
tions on KLM’s application for a route extension to the West Coast 
dramatically illustrated this vital inter-relation. Elusive as are such 
factors as ‘‘uncertainty” and “a general governmental attitude,” they 
exist and the CAB must and does give them recognition. 

Thus, while the “chaos” to which the open rate situation may give 
rise means much more than price slashing, it still must be reckoned 
with in weighing disapproval of an IATA resolution. Given the fact 
that this is a milder sort of chaos, however, the Board appears in its 
recent decisions more willing to face up to that alternative and endure 
it if the situation warrants. 


Level of Fares 


In the past year, the CAB has turned perhaps its most searching 
attention to date to IATA rate-setting activities and to the proper 
standards to be considered in the level of establishing rates. This is 
due to a number of factors. In the late ’40’s, the airlines were facing 
a depressed situation and the possibility of unjustified profits was not 
a factor to be considered. Further, it has been admitted that due to a 
lack of staff, the CAB has generally neglected IATA affairs in the past. 
The technical problem involved prevented any close scrutiny and 
approval was given to rate resolutions almost as a matter of course. 
increased traffic, sparked in particular by the introduction of coach 
service, has brought the matter of rates to the attention of a growing 
segment of the public. An increasing public interest has manifested 
itself in letters to the Board and in more frequent Congressional 
rumblings. The development of coach service domestically and the 
marked drop in rates has led many to wonder why corresponding 
development in like degree has not occurred abroad. The comparison 
of the Los Angeles-New York fare with the New York-Shannon-London 
charge, given the similarity of route length, is one which frequently 
has impressed Congressmen*® and despite a number of explanations, 
the feeling persists that international air rates, particularly those in 
the North Atlantic run remain too high.* To this general ferment was 
added the dynamic personality of former Chairman Risley, who was 
spurred on by a philosophy of increased competition in air matters. 





* Aside from other factors, the continental route is not hampered by the 
directional imbalance which occurs over the North Atlantic. 
It is recognized that costs are somewhat higher for American carriers 


29 Td., pp. 1035 et seq. 
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The newly articulated philosophy of the Board in regard to rate 
levels is set out in a series of recent decisions dealing with IATA 
attempts to raise North Atlantic rates. As noted previously, the pro- 
posed increase was initially disapproved, then temporarily approved, 
and the new set of rates then proposed was also approved, but with 
evident Board dissatisfaction and notice that things were going to have 
to change.*° 

The Board starts from the assumption that the general overall level 
of revenues is not excessive. Rather, it is the level of fares that is higher 
than necessary to realize this level of earnings under a standard of 





on the Atlantic run than on the domestic one.*! Given the many hidden 
subsidies arising from facility use, it would be difficult to ascertain to 
costs of European carriers, even if the books were available. 

In late 1955, North American airlines applied for permission to provide 
low cost coach service across the North Atlantic for the coming summer. 
It offered to provide service at a cost of 4 cents per mile at 70% load 
factor and its briefs provided that following cost information :°2 


Certified on season transatlantic coach fares........... 7.7¢ per mile 
Certified off season transatlantic coach fares............ 7.1¢ per mile 
Proposed North American transatlantic coach fares...... 4.0¢ per mile 
Certified coach fares within United States.............. 4.9¢ per mile 
North American coach fares within United States....... 3.3¢ per mile 


It is difficult to draw any definite conclusions from this data. The North 
American proposal recognizes that foreign transportation is more costly 
than domestic travel of somewhat similar length. But a charge that any- 
thing above its 4¢ cost is unreasonable is unfair. North American’s cost 
is based on flights during the rush period on a route subject to strong 
seasonal variations in traffic flow. Further, North Atlantic route is the 
most lucrative of many less remunerative overseas routes which the certi- 
fied carriers are compelled to fly. The Board itself has recognized that 
“,.. the North Atlantic route must be viewed as part of the overall inter- 
national route network, that it cannot be considered as an isolated segment 
... any evaluation of the profitability of the high-frequency, high-density 
operations of the North Atlantic route must be measured in relation to 
the contribution which such service makes toward the overall economic 
soundness of world-wide operations which embrace less profitable services 
in other areas.” (E—10530, 10 August 1956.) Just as the cost gap between 
North American and certified carriers in domestic coach traffic probably 
does not indicate uneconomic behavior on the part of the latter, as the 
CAB has plenary power in this area, so the gap in overseas costs are not 
necessarily conclusive. Given subsequent Board action, however, it is clear 


30 E—9969 (2 February 1956); E—10017 (20 February 1956) ; E—10530 (10 
August 1956). 
31 Hildred, in a letter to the Celler Committee following his appearance, sub- 
mitted the following data (Hearings, n. 5, supra, at p. 1068): 
Operating Costs per Available Ton Mile: 
United States Domestic Operators 25.98¢ 
United States International Operators 37.17¢ 
(representing a differential of 43%) 
For TWA, the figures were: 
TWA domestic operations 27.29¢ 
TWA foreign operations 46.28¢ 
(representing a differential of some 70%) 
82 North American Airlines “application for exemption to provide aircoach 
service between the United States and Europe,” 8 December 1955. 
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service commensurate with the proper development of air transpor- 
tation.* 

In tones reminiscent of Lee’s dissent, service in a competitive situ- 
ation has developed into a “give-away” race of champagne, orchids, 
and increasing elbow- and leg-room, which has unjustifiably inflated 
the costs of air service. With the wide-spread adoption of sleeperette 
service, there has been a lack of seating standards for first-class flight; 
and, more important, an absence of appropriate charges for luxury 
service. This has resulted in an improper subsidization of luxury 
service by tourist passengers, thus defeating for tourist passengers their 
just claim for lower rates. The competitive give-away race has also 
affected tourist service and has made it unnecessarily costly. There has 
been a failure to exploit technological advances in aircraft capacity 
and to institute more realistic and economical (minimum) seating 
densities. 

IATA’s policy on standards of service is deficient and the Board’s 
continued recommendations have been ignored. The Board considers 
this a very important matter and is willing to risk an open rate situa- 
tion if necessary in order to stand by its beliefs. 

The Board recommends (1) a separate charge for sleeperettes and 
berth service based upon the loss in seating capacity occasioned by such 
conversion; (2) a realistic schedule of minimum seating densities to 
be established for all aircraft, and (3) a revision of basic fares designed 
to eliminate subsidization of first class service by tourist traffic. The 


objective is the correlation of a given present level of revenues with 
the utilization of maximum standards of service so as to pass on to the 
travelling public the lowest fares consistent with economic operations 
and attainable costs. An increase in the number of passengers carried 
necessarily causes a reduction in the yield per passenger within the 
framework of yield per plane currently being realized. The Board 





that part of the disparity is due to uneconomic activity. The North Ameri- 
can applications were denied because of the character of the applicant 
rather than because of the economic unsoundness of its proposals. (North 
American’s attorney indicates that its application envisioned year-round 
authority for two years.) 

One further point regarding costs. There are perhaps more carriers 
on the North Atlantic run than might be desired from an economic view- 
point. But since having a national airline is treated by some governments 
as an essential aspect of their national sovereignty, such national policies 
must be recognized and a price must be paid.33 

* The general impression given by the three opinions involved seems to be 
that the Board is satisfied with the present level of revenues. This is sub- 
stantiated by comments from Board personnel of a high level that the 
airlines have not made excess earnings in the past two years and that any 
suggestion that the public is being gouged is ridiculous. Further, it is 
indicated, that it is essential that the present level of earnings be main- 
tained in order for the carriers to draw the vast sums of capital needed 
to make the large required investment in jet aircraft, if they are to main- 
tain a competitive position. And, of course, costs have been rising steadily! 


83 Hearings, n. 5, supra, at p. 1054. 
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indicates that utilizing maximum carrying capacity of present aircraft 
should result in a ten per cent reduction in tourist fares (still leaving 
them well above North American’s 4¢ per mile cost) without disturb- 
ing the overall general revenue position of the carriers. 

Finally, the Board welcomes certain adjustments in first-class service 
and the proposed introduction of a third class tourist service to be 
initiated in the Spring of 1958, but expresses disappointment over the 
failure of IATA to accomplish any revision in seating densities and 
basic fare levels of tourist traffic (constituting 75 per cent of total 
North Atlantic passenger carriage) in the interim. The Board indicates 
the need for governmental consultation to set up a satisfactory frame- 
work of broad considerations upon which to consider the fare structure. 
Subject to reconsideration in the light of these discussions (just what 
does such “reconsideration” mean, really?), the IATA agreement is 
noted and approved. 


Here, then, the Board has finally grabbed hold of a major problem. 
Rather than attempting the impossible task of determining the reason- 
ableness of present rates based upon the costs of each service, it tackles 
the problem obliquely. It appears to grant the adequacy of the present 
level of revenues and profit (the language is somewhat ambiguous and 
contradictory in the decisions, but this is probably due to unjustified 
close legal reading of them) and attempts to work within the present 
framework, by demanding the most efficient use of aircraft and fares 
based to the degree possible on costs of the various services—at least by 
allocating such ascertainable costs as those of luxury services. By not 
questioning the level of profits, the Board manages to overcome a good 
deal of resistance that one might expect the carriers and governments 
to present. By placing its emphasis upon fairness of tourists’ costs, not 
only are unjustified burdens removed from the bulk of North Atlantic 
traffic but steps are made in the direction of attracting a greater market. 
The result of higher costs, due to allocation, will tend to diminish the 
importance of first class travel even further, to a point where it will 
not be worth the airlines’ trouble to engage in extensive uneconomical 
service competition. Besides, given six-hour jet trips over the North 
Atlantic, sleeperettes and the like will become obsolete. 

Although the suggested steps are clear enough, the effects on the 
level of profits are left vague. Surely there will be some effect since it 
would seem that institution of the Board’s recommendations should 
result in some decrease in the overall level of costs. But the Board has 
determined to attack the problem pragmatically and deal with first 
things first. One can only wait to see how things will turn out. But 
CAB-IATA relations have entered a new phase, as the Board, for once, 
seems determined to press its case. The introduction of CAB concepts 
as to standards of service, relations of level of fares to costs of services 
within an overall revenue framework, and the view that tourist traffic 
“. .. is the foundation upon which the fare structure should be built, 
and that fare levels for such other classes of service as may be provided 
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can reflect realistically the value of such service only if established in 
relation to the base of a soundly constituted low-fare service” (E—10530, 
10 August 1956) should have a profound impact on international air 
service. 


Cargo Rates 


Generally, the CAB experience with the cargo rate-setting of IATA 
has been quite satisfactory. Pointing to the profound differences which 
had existed previously, the Board hailed the IATA agreement estab- 
lishing a Commodity Rate Board structure to evolve rates as “an 
outstanding example of the ability of the IATA machinery as a means 
of resolving differences” (E—9161, 29 April 1955). The elaboration 
of this structure has been deemed “a commendable achievement” 
(E—9969, 2 February 1956). The Board’s suggestions generally have 
been minor and technical in nature and appear to have received the 
attention from IATA which the Board desires. As we have seen, only 
in the retention of the unanimity rule has the Board’s advice been 
unheeded. 

In only one other respect has the Board, for a time, been critical. 
And significantly, it has been over the adoption of basic standards 
similar to those which it has injected into the passenger rate situation 
in the past two years. 

The Board urges the adoption of more specific commodity descrip- 
tions which more fully indicate what items are included and excluded 
and to include in each specific commodity rate agreement a detailed 
description with explanations of what is covered. 


“It is believed essential to the sound development of cargo trans- 
portation on the North Atlantic that commodity descriptions be 
defined with sufficient clarity and detail to minimize dilution of 
carrier revenues. This dilution appears to result from a two-fold 
deficiency in the application of broad generic descriptions. First, 
the inherent nature of such a system of classification requires that 
high-valued commodities be included within the broad classifications 
which are necessarily rated upon the basis of the lowest valued 
commodity therein. Second, the wide latitude of interpretation 
which is permitted by loosely-defined, and sometimes ambiguously 
worded, descriptions has facilitated the misapplication of rates 
(and increased the difficulty of detecting and policing violations) 
... The protection of carrier revenues, through ensuring that high- 
value commodities are carried at an appropriately high rate, is 
considered necessary if the carriers are to be in an economically 
sound position to develop tonnage through the offering of lower 
rates to attract cargo not presently moving by air in significant 
volume.” (E—10508, 3 August 1956.) 


Thus we see in the commodity field a policy of requiring each 
product or reasonable grouping of products to bear its full share of 
the cost with the purpose of preventing an artificial inflation of the 
rate level due to partial subsidization. The objective is to keep rates 
as low as economically feasible in order to attract a potentially large 
market and provide the greatest possible degree of competition with 
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sea carriers. This certainly is consonant and parallels the Board’s 
passenger policy. In a recent decision, the Board has indicated approval 
of the IATA’s adherence to its policies in this regard (E—10836, 
7 December 1956). See also E—11534, 3 July 1957 and E—12072, 31 
December 1957. 

Charters 


The Board has experienced difficulty in gaining IATA conformity 
to the interpretation upon which approval of the IATA Charter pro- 
vision was based.*4 

In dealing with groups eligible for charter flights, the IATA reso- 
lution (045) appears to restrict application to those groups 


“. . whose principal aims, purposes, and objectives are other than 
travel, and where a group has sufficient affinity existing prior to 
the application for charter transportation to distinguish it and set 
it aside from the general public...” 


It was the Board’s position that the nature of the group of itself 
should not be sufficient grounds for denying a charter. This had been 
the domestic policy (quite recently restated**) , and the CAB felt that 
any charter restriction based upon the nature of the group would 
impose an unreasonable burden on the potential charter market. The 
Board has found it necessary to restate this interpretation upon which 
approval was conditioned, for IATA Breaches Commission decisions 
enforcing charter violations have indicated that the CAB view was 
being ignored. Early in 1956 the Board’s position was stated in a more 
categorical form, though it was indicated that this was merely a restate- 
ment of existing policy rather than a new departure. Upon petition 
of some carriers claiming surprise and upon a showing that an IATA 
group had been established to examine the problem and that the 
previous Breaches Commission’s decisions were not binding for the 
future, the Board reverted to the language of its original condition. 
It is difficult to discern any practical difference in the two versions. 
The outcome of the IATA study is unknown. In any event, the charter 
field has been one in which clear statement of Board conditions has 
been ignored for a period. 


Conditions of Carriage 


The area in which the CAB has encountered some of its stiffest 
resistance from IATA has been in the determination of carrier liability 
for loss or injury to passengers, baggage, and goods. 

IATA quite early undertook the attempt to evolve a system of 
uniform conditions of carriage for passengers and goods. This impor- 
tant step in facilitating an efficient traffic flow was to be commended, 
but the attempts to exclude carriers from practically any semblance 





34 E—8103 (15 February 1954); E—8295 (26 April 1954); E—9969 (2 Feb- 
ruary 1956) ; E—10017 (20 February 1956). 

35 Regulation ER—220 (Amendment No. 1 to Part 221, Economic Regulations) 
(28 March 1957); Regulation Policy Statement No. 2 (Policy Statements—Part 
399) (28 March 1957). 
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of liability and to reject the common law obligations of the common 
carrier were somewhat reprehensible. 

In May 1948, the first IATA agreement was presented to the Board 
(E—1590, 18 May 1948) and it was disapproved in summary form. 
The Board expressed justifiable indignation over blatant attempts to 
insert clauses by which the carriers disclaimed any liability for any 
traffic not covered by the Warsaw Convention, regardless of the car- 
rier’s negligence. In addition the Board disapproved of resolutions 
which incorporated by reference all existing conditions of carriage, 
tariffs, rules, and regulations of the individual agreeing carriers, as the 
CAB had had no opportunity to pass upon these conditions. Indeed, it 
did not even know what they were. The Board noted that the limita- 
tion of carrier liability for passengers and shippers appeared to be a 
more appropriate subject for government negotiation through ICAO 
or an international conference than through the carriers themselves. 

A year later, the product of IATA reconsideration was presented 
to the Board. While indicative of some change, their resolutions were 
far from free from defect—the Board’s decision is little more than a 
catalogue of IATA shortcomings.** 

While passenger liability in non-Warsaw traffic was not totally 
disclaimed, the Warsaw limits were extended to this area. The Board 
expressed dissatisfaction, declaring that the Warsaw agreement repre- 
sented a modification of U. S. public policy and the common law duty 
of the common carrier and that the Treaty was to be strictly construed 
and to be extended only by formal agreement. Further, the limits set 
by the Warsaw Convention itself were totally inadequate. In addition, 
the resolution marked the debut of the British disclaimer clause. This 
notorious provision disclaimed any liability for injury or loss occur- 
ring through a carrier having its principal place of business in the 
British Empire or Ireland or in any case governed by British or Irish 
law. While the Board later called the provision “one of the most 
flagrant types of liability clauses,” it did not even give the clause sepa- 
rate mention in its discussion of the IATA agreement. Though the 
reason is unknown, one wonders if it was because the Board felt that 
approval of the agreement before it would be extremely difficult were 
it to call particular attention to such an objectionable provision. The 
sleeping dog was let lie.*7 





3610 CAB 783 (1 September 1949). 

37 In a memorandum submitted to the Celler Subcommittee, IATA made the 
following points regarding the British disclaimer clause (Hearings, n. 5, supra, 
at 1061-1062). 

The clause had been inserted because British lawyers had interpreted the case 
of Numan v. Southern Railway Co. (1923, 2 K.B. 703) to mean that where British 
law applied, a carrier could exclude its liability but not limit it. 

The clause was early objected to by Canada, and carriers were directed not to 
include it in their tariffs filed in Canada. (The CAB lacks such power.) 

In 1952, a new statute was passed in Great Britain which extended to all 
international carriage the right of air carriers to limit liability to the extent 
specified in the statute. 

At the 1953 Traffic Conferences, the Clause was omitted in considering reso- 
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The Board further objected to liability limits placed on baggage 
and goods which were even lower than the Warsaw limits. It criticized 
the lack of “the single carrier responsibility” rule established by the 
Warsaw Convention and of other procedures contained in that agree- 
ment. And it expressed concern over a provision which might limit 
the application of res ipsa loquitur. 

Yet, when all was said and done, the Board blithely proceeded to 
approve the entire agreement. To be sure, the approval was “condi- 
tioned” in a manner to be discussed shortly. But despite the patent 
undesirable character of the agreement and in contrast with its reso- 
lute action a year earlier, the CAB felt that “considerations of the 
public benefit to be achieved for the use of all international carriers 
which would be made possible by the present proposals justify the 
approval of those proposals for an interim period.” ‘Temporary ap- 
proval in order “to permit immediate use of the uniform arrange- 
ments” was given. That uniformity was achieved cannot be denied; 
that it resulted in a public benefit is somewhat more difficult to discern. 

In a statement presented to the House Committee on Interstate 
and Foreign Commerce in 1955, the Board provided a different justifi- 
cation for its action: 


“Because of the lack of direct regulatory authority over rates and 
practices, there is almost nothing the Board can do to control the 
type of exculpatory material that a carrier can individually include 
in his ticket. Due to this situation the Board has in the past found 
itself forced to approve IATA agreements which include in the 
uniform conditions of contract many conditions which are consid- 
ered unreasonably burdensome to the travelling and shipping public. 
But here, as in the case of rates, the only effect of disapproving the 
agreement would be to permit the carriers individually to file condi- 
tions of contract which were even more objectionable.” 


(Hearings, cit. n. 4, at pp. 140-141.) 


While this may well be true, one wonders whether the Board did 
not pay too high a price for insuring that the carriers, the British 
Empire excluded, would assume some measure of liability. Indeed a 
good number of the carriers did not have tariff provisions disclaiming 
liability in cases of non-Warsaw traffic. The Board gained little and 
permitted much. It also perhaps underestimated the desire of the 
carriers themselves for uniform conditions and the modification that 
would have resulted had the agreement been disapproved. As matters 
developed, it is unlikely that conditioned approval accelerated the 
evolution of fair standards of liability any faster than would have been 
the case had the Board disapproved the resolutions, as it should have. 





lutions and amendments to = passenger conditions of contract and the proposed 
uniform conditions of carria: 

The CAB (E—8543, 5 , 1954) disapproved several articles of the pro- 
posed conditions of carriage as well as certain parts of the previously approved 
passenger ticket conditions of contract. The effect of this disapproval was that 
neither of the 1953 resolutions could become effective, and the Clause still remained 
technically a part of the prior CAB-approved resolution (1949). This remained 
the situation until early 1957. 
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To be sure, the Board’s approval was “conditioned” upon com- 
pliance with the many interpretations and suggestions contained in 
the decision. The big stick was raised high—‘‘should the carriers fail 
to make such revision at their first opportunity, the public interest 
may well require us to withdraw the approval herein granted.” Upon 
the U. S. carrier members of IATA was placed the special responsi- 
bility of promoting study and cultivating action in the direction of 
eliminating restrictions on liability. They were to attempt to hold the 
carriers to complete passenger liability in non-Warsaw traffic, liability 
regarding baggage and cargo was to be raised at the very least to 
Warsaw limits, disclaimer of unchecked baggage inconsistent with 
Warsaw and general U. S. law was to be eliminated, single carrier 
responsibility rule was to be adopted, the period for presenting claims 
was to be lengthened considerably, etc. This enumeration is illustra- 
tive, not exclusive. 

For five years all was silent along both sides of the front. Then in 
August 1954 the Board was presented with a series of agreements 
intended to modify the 1949 conditions of carriage. Rather than con- 
stituting an improvement upon the lines suggested by the Board, many 
of the resolutions introduced some nifty gimmicks that the carriers 
had not been keen enough to conceive in 1949. In approving some of 
these resolutions and in disapproving others, the Board in greater 
detail than previously specified its objections to each resolution. A 
reading of the opinion unsettles one. The provisions are full of “cute 
lawyer’s tricks” for limiting liability—unconscionable in the public 
interest field. The carriers themselves present the best case ever made 
against leaving the field unregulated. 

The Board noted that it previously had granted approval on a 
temporary basis while some of the objectionable provisions were re- 
vised. It indicated that it was “seriously concerned with the little 
progress that appears to have been made to revise the basic provisions 
of these agreements to meet the points raised in the aforesaid opinion.” 
The Board continued: 


“A reading of the provisions which have been submitted to us leaves 
the definite impression that the philosophy behind these agreements 
is that of limiting carriers’ liability and responsibility to the maxi- 
mum in every situation where it might be conceivable that some 
liability or responsibility would exist, and with little regard to 
whether or not such provision is really required for an economically 
stable air transportation operation. 

The Board is strongly of the opinion that this tendency to 
transfer responsibility and liability to the maximum extent possible 
to passengers, shippers, and consignees is inimical to the growth 
and development of a new and dynamic form of transportation 
which is establishing itself in the market in competition with older 
and better known modes of transportation. The Board believes that 
it would be much more consistent with the full exploitation of the 
potentials of air transportation if a completely new approach were 
used to formulate the conditions of carriage for both passengers 
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and cargo. There is in existence a well developed law of transporta- 
tion generally understood and accepted by shippers, travelers, and 
carriers on the surface. It would, we believe, greatly benefit the 
developments of air transportation if there were adopted as the 
basis for formulating the conditions of carriage the principle that 
no restriction above that found in the general law of transportation 
should be included without an adequate showing that such further 
restriction was necessary because of conditions peculiar to air 
transportation.” 


Clearly the Board had been ignored and had been asleep for five 
years. Following through on this new approach, the Board, late in 
December 1954 (E—8824) authorized informal conferences between 
the Board staff and IATA members for the purpose of clarifying the 
issues and attempting to gain agreement. The meetings were open to 
all interested parties. The results were presented to the Board and were 
approved very recently (E—11024, 12 February 1957). The result is 
a uniform interline ticket and waybill which meets many of the pre- 
vious objections and measures up to the Board’s satisfaction to the 
standard enunciated in 1954. It could and should have occurred a 
long time ago. 

Agency Matters 


Early in 1951, the Board, in adopting the Examiner’s report as 
its own, took action on three IATA resolutions which made significant 
additions to the framework of the agency structure. The first two inter- 
related resolutions were approved and provided (1) that all agents 
acting as general agents for non-IATA carriers shall not be approved 
or retained as IATA agents without Traffic Conference approval, and 
(2) that no IATA agent may accept from a non-IATA carrier a rate 
of commission higher than that received from IATA carriers.38 

The first resolution is required to effectuate the second—to prevent 
the circumvention that non-IATA carriers had utilized, that of treating 
agents performing the duties of a regular agent as a general agent for 
the purpose of paying them higher commissions (general agents receive 
an additional 214 per cent on all sales). And as most agents will elect 
to handle IATA as opposed to non-IATA traffic when forced with a 
choice, the effect of the second resolution is to compel non-IATA 
carriers to pay IATA commissions—to “dictate the commissions non- 
IATA carriers could pay to agents.” 

Recognizing that this constituted a restraint of trade under the 
anti-trust laws, the Board nevertheless felt that the only competition 
that would be stifled would be that for agency-generated traffic. Com- 
mission competition is not directed at developing new sources of 





_ 388 There are two types of sales agents: general and regular. A general agent 
is the exclusive representative of a carrier in a definite area which may cover a 
large city or even an entire country. An IATA general agent is not permitted to 
deal with other IATA carriers except with approval of those carriers which are 
non-competing. The regular agent operates as a retailer, many times under the 
supervision of one or more general agents, and sells transportation for all carriers 
with whom he is under contract. 
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traffic, reasoned the Board. Rather, it is directed largely towards divert- 
ing that air traffic which already has been developed through travel 
agents. There would be no increase in the air travelling public with 
the possible exception of an undetermined amount of agency traffic 
diverted from ocean travel. 

The competition envisioned under the Civil Aeronautics Act, con- 
tinued the Board, is that which directly benefits the travelling public 
from competition in fares, quality of service and equipment, schedul- 
ing, etc. The uncontrolled bidding for agency business, if allowed to 
develop, would produce a spiral of rising commissions, and thus 
increase the costs of transportation and perhaps the level of fares. 
Further, such uneconomical competition would jeopardize the agency 
business which IATA carriers had established at some expense, while 
any benefit to agents because of a rising level of commission would be 
temporary as they eventually would be driven out of the market. A 
good amount of assumption, to say the least. Furthermore, given a 
competitive commission structure, the possibility would increase of 
pressure by agents for passengers to patronize service not so well suited 
to their (passengers’) needs as it was to provide the agents with higher 
commissions. 

And finally, argued Examiner Bryan, it is established practice for 
competitive enterprises to establish levels of expense for one another. 
After all, he disingenuously argued, were the resolutions to be disap- 
proved, non-IATA carriers by increasing agency commissions would 
force IATA carriers correspondingly to increase their expenses for 
that purpose. Regadless of the Board’s decision, certain carriers will 
dictate to others the level of commissions paid! The fact that “freedom 
of independent action” was present in one case and absent in the other 
seems to have occurred to no one. 

Having approved the commission resolutions, the Board turned to 
the fare equalization resolution which provided that no IATA agent 
may sell transportation for non-IATA carriers at rates below those 
charged by IATA carriers for the same ox similar service between the 
same points. As in the case of commissions, agent preference for IATA 
business when confronted with forced election, would mean that non- 
IATA carriers would in effect be compelled to charge IATA rates of 
fares. And since the Traffic Conferences were to determine whether 
the competitive service offered by a non-IATA carrier was different 
in character from that provided by an IATA member, the net effect 
of the resolution would be to force the non-IATA carriers to conform 
not only to IATA rates, but also to the standards of service which it 
would prescribe. 

Such a resolution, argued the Board through Bryan, would deprive 
the non-IATA carriers of the right to take independent action in set- 
ting rates—the unanimity rule and limited effectiveness period of 
IATA resolutions attempt to insure such freedom among IATA 
members. But here the non-IATA carriers would have no voice in 
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drafting IATA resolutions. They would be forced to conform without 

having the opportunity afforded IATA members to attempt to bring 
the fares down at IATA Conferences by utilizing the threat of vetoing 
an agreement. 

Price competition is essential in the development of an adequate 
air transportation system, said the Board. Service competition among 
existing carriers alone is inadequate. The existence of both price and 
service competition is of paramount importance to provide service 
commensurate with cost and to attract potential users through lower 
price transportation. Given the Board’s lack of control over air rates 
and standards of service, competition is the only means of securing 
such improvement. 

Yet permitting non-IATA carriers to retain such freedom of action, 
concluded Bryan, would not be likely to precipitate a disastrous rate 
war. Thus, the resolution is disapproved. 

Generally, non-IATA carriers have not been able to buckle the 
IATA rate structure. The greatest strain has been imposed by Icelandic 
Airlines, particularly in its competition with SAS.*® But if all that the 
Board says is true, then how important is this non-I[ATA competition 
which the Board wants to preserve? Will the Board’s present encour- 
agement of competition fade once the competition becomes effective 
re: the IATA fare structure in accomplishing the results for which the 
Board desires competition? The Board, in limiting IATA, seems to 
have done so by endorsing a principle which would logically result in 
practically forcing every effective competitor into IATA. For if the 
Board will grant IATA the sort of “protection” here denied it once a 
competitor effectively challenges an IATA-created rate structure, then 
the pressure to join the club will be immense. 

In looking at both the commission and rate resolutions, one obvious 
question arises. If commission differential is undesirable because it 
interferes with the proper discharge of an agent’s function, by inciting 
him to push remunerative if unsuitable service on his clients; then 
what difference does it make if such a differential arises from different 
commission rates or from the same rate applied on a differential fare 
structure? Thus, some opponents of the resolutions urged that disap- 
proval of fare equalization required disapproval of commission equal- 
ization. The opinion attempts to dispose of this, tossing in arithmetic 
for support, by stating: 


“While the IATA carrier would enjoy a competitive advantage in 
agency business with all carriers paying the same rate of commis- 
sion and non-IATA carriers charging low fares, it does not appear 
that such competitive advantage would be as great as that to the 
non-IATA carriers in the event they were to pay higher agent’s 
commission and quote lower fares.” 


Yet, when turning to deal with the countervailing argument that 
the fare resolution like the commission resolution must be approved 





89 Hearings, n. 25, supra, at p. 138. 
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to protect the IATA agency business, reliance is placed upon the 
advantageous position in which IATA agents find themselves. When 
non-IATA carriers charge less than IATA rates, the IATA business is 
more attractive to agents since it produces a greater dollar return. The 
logical consistency of such arguments seem lacking, but they may 
possess greater validity when viewed in the perspective of the actual 
economics of the problem. From the decision alone, one cannot reach 
any final conclusion. 
Interline Agreements 


Recently (E—10992, 31 January 1957) the Board re-examined its 
former approval of IATA’s interline agreement and conditioned its 
approval so as to preclude the restriction from binding a U. S. air 
carrier member with respect to foreign air transportation involving 
only domestic carriage by the U. S. carrier and the foreign segment of 
a non-IATA carrier. 

Involved was the National-TAN (Brazil) interline agreement. 
TAN, a non-IATA member, charged less than IATA fares with the 
result that the total fare for both segments was significantly less than 
the IATA fare for the through journey. IATA, by various devices, had 
in effect prevented such agreements. In this case TAN was protesting 
National’s withdrawal. 

The Board here faced the central issue—it found no justification 
for the price-fixing. Its criterion was the effect on the IATA rate struc- 
ture, and it found that interline agreements involving the domestic 
carriage of a U. S. carrier did not jeopardize the stability of the rate 
structure in any sense. Further, not only was such a restriction unneces- 
sary for this purpose, but there were positive advantages in the inter- 
line agreements—through ticketing and confirmed reservations, etc. 

Given a lack of evidence, the Board did not extend its limitation 
of the IATA restriction to the overseas segments of a U. S. carrier. It 
asserted that interline agreements of such a nature and scope might 
well upset the applecart. 

As in the agency resolutions, the Board has followed a philosophy 
of allowing IATA restrictive devices only to the extent necessary to 
assure the stability of the rate structure and to prevent rate wars. 
Otherwise it appears to feel that such “competition” sets a good 
example. But as pointed out before, if the “competition” does not 
present such a threat, it really doesn’t appear to be real competition. 
One also wonders whether the Board’s policy of allowing IATA to 
protect its rate structure by invoking restrictions effecting the freedom 
of action of non-IATA carriers is appropriate. Perhaps the lack of such 
assurance would constitute a strong factor in forcing IATA to more 
reasonable rate levels. This latter objective can be furthered, however, 
if the Board is to interpret broadly the protection it gives the rate 
structure and to permit the application of IATA restrictions only when 
the non-IATA competition is truly unfair and uneconomical. But this 
is difficult to do through regulation by broad standards. It necessitates 





IATA AND CAB 41 


a case-by-case approach. It is not possible to evaluate the effects of 
CAB action when it has permitted IATA to take action to protect the 
stability of its rate structure, though one would guess that perhaps 
there is more than enough such protection. 

In passing one might speculate that although nowhere expressed, 
a source of the CAB’s dissatisfaction with the interline agreement 
which it disapproved was the fact that in addition to restricting a non- 
1ATA carrier, it also inhibited the totally domestic business of a U. S. 
carrier. The home front is the CAB’s exclusive bailiwick and one might 
imagine annoyance over IATA extension into this area. 


SUMMARY AND THE FUTURE 


The IATA machinery has enabled the CAB to exercise a measure 
of control over international rates, fares, and conditions of carriage 
which otherwise would be beyond its statutory reach. Given its circum- 
scribed framework and limited ability to impose its standards the 
CAB has done a fair job, particularly when it has made the effort. Its 
approval has many times been a choice between evils, in particular, 
the knowledge that disapproval would result in complete carrier free- 
dom to institute what might be disapproved, and/or unilateral regu- 
lation by other governments. The conditions upon which it has based 
approval have at times been largely ignored, at other times followed 
to varying extents. There have been periods when IATA received 
inadequate staff consideration. Approval of the complex agreements 
became rather automatic and follow-up on conditions imposed was 
practically non-existent. 

Information still remains a problem; and the CAB, in contrast to 
most other governments, has been unable to rely on the U. S. carrier 
members to convey fully and accurately to the foreign carriers, and 
through them to their governments, the Board’s position on major 
problems (E—10017, 20 February 1956) . Indeed, at times it has been 
the U. S. carriers who have spearheaded agreements contrary to prin- 
ciples announced by the CAB and opposed by most other IATA 
members.*° 

Of late, a combination of circumstances has created new interest 
in IATA. The Board has taken a new look and its recent decisions 
appear to mark somewhat a new departure, at least in regard to the 
firmness with which the Board will adhere to its policies and utilize 
all powers available to it. 

In the past, the Board has proceeded with no actual knowledge of 
how foreign governments might react to its disapproval of IATA deci- 
sions or the conditions of its approval. It many times assumed govern- 
mental attitudes on the basis of little or no evidence. Little was done 
to educate foreign governments of the rationale behind CAB decisions. 





40 Hearings, n. 4, supra, at pp. 612-620, Supplemental statement of the CAB 
i oa with comments made before the Committee by Stuart Tipton). 
nd see ftn. 5. 
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Of late, in dealing with the North Atlantic situation, the Board 
has come to recognize the need for determining at governmental level 
the basic objectives which should serve as the broad outline in the 
development of the international fare structure (E—10530, 1 August 
1956) . It determined that the present deficiency must be remedied and 
that a reconciliation was needed of “divergent views into an agreed 
framework within which action by IATA is to be reviewed.” And the 
CAB feels that such an ultimate determination of broad considerations 
transcend and do not rest with any one or a group of carriers, but with 
the national governments. 

CAB dispatched the Chief of its Rates Division, Bureau of Air 
Operations, to Europe for such consultation, and it feels that they 
have been helpful. Governments were responsive to the objectives of 
U. S. air policy, and at the same time the CAB was made aware of 
technical difficulties which necessitate a slackening in the pace which 
it originally set in effecting changes in the North Atlantic transporta- 
tion picture. (E—11215, 10 April 1957). In any event, such govern- 
mental consultation should tend to make CAB-IATA relationship a 
more effective one from the viewpoint of responsible regulation. 

The truly effective resolution of the problem rests with the Con- 
gress.41 At the very least, the Board requires power to suspend the 
rates of both American and foreign carriers in foreign air transportation 
in the event of an open situation due to the failure of the IATA 
carriers to agree, or disapproval of an IATA resolution by a carrier 
government. Such power by the CAB would activate provisions of 
Section II of the Bermuda type of agreements which are designed to 
stabilize rate structures during open rate situations. But as shown 
during this discussion, the Board requires also the power to set fair 
and reasonable fares and rates similar to that which it exercises in the 
domestic field. Most foreign governments possess such powers.*? And 
the fact that Americans comprise such a significant portion of the 
travelers in international air transportation underscores the basic 
responsibility which the Congress has in this area, a responsibility 
which yet remains to be discharged in a responsible fashion. 

While such powers might be exercised on occasion to establish the 
general basis of a rate structure, the details of which would be left to 
IATA, the CAB feels that the mere existence of such a power, even if 
unexercised, would greatly improve IATA responsibility to the CAB’s 
conditioned approvals and would generally increase the CAB’s bargain- 
ing power with IATA. The knowledge that disapproval would not 
result in an unregulated situation would have a powerful effect; in 
addition, the strategic position of the U. S. gateway could be utilized 


























































41 Originally, it had been intended to give intensive treatment to proposals for 
increasing the CAB’s statutory authority. The length of the IATA coverage, as 
well as a recognition that the statutory problem really presents a somewhat inde- 
pendent issue, have dictated this cursory study. Those interested should turn to the 
materials cited in footnotes 25 and 40 for an excellent summary and starting point. 


42 Hearings, n. 40, supra, at pp. 617-620. 
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to its fullest extent as a bargaining point with foreign governments, 
and bargaining within the IATA would itself become more effective. 
American carriers, fortified with the knowledge that the CAB approved 
of their position and would allow their proposals to be instituted in 
an open rate situation would become even more decisive factors in 
the IATA framework. Given plenary CAB authority, it would be rare 
when the Board and the carriers would assume contrary attitudes, as 
is the case frequently today. The Board would be able to make more 
effective use of the American carriers as a vehicle to effect sound 
regulation. 

Of course the power is one which Congress is less likely to grant, 
and the Board, throughout Congressional hearings on the subject, has 
placed emphasis on its disinclination to use such powers if granted, 
particularly since the desired consequences could probably be achieved 
by the mere threat of their use. But at points, it indicated that if the 
situation warranted, it would step in and establish a new basis in which 
IATA might operate.*® As in the past, the CAB would be guided by 
its paramount standard of promoting an expanding air service reaching 
an increasingly larger market based on lower costs moving in the direc- 
tion ol the attainable luture.* 





*The Report of the House Antitrust Subcommittee (cit. ftn.5), which was 
unavailable when this article originally was written, calls upon the Con- 
gress to grant the CAB authority over international air rates comparable 
to that exercised by it in domestic air transportation. Finding the current 
IATA “modus operandi” to be objectionable, the Report calls upon the 
Board to re-evaluate and to effect changes in the IATA rate-making mech- 
anism so as to establish a fair and sound rate structure. The Committee 
appears to be recommending that the Board withdraw its approval of the 
IATA rate-making machinery. But it is not entirely clear whether this 
should be the initial or final step in corrective action, whether the renun- 
ciation should be partial or total, and whether the Board should act even 
if Congress does not extend its powers. 

The Committee questions the contention that chaos would result from 
the open rate. Indeed, it welcomes such a situation as the “substitution of 
normal competitive market forces for joint industry price fixing agree- 
ments.” Nevertheless, the Committee recognizes that joint-industry action 
can be useful in dealing with certain problems. But it would consider 
resort to such an “expedient only after existing procedures have been 
broken up, and a period of free competition under CAB’s increased author- 
ity with respect to international rates has ensued.” 


43 Hearings, n. 4, supra, at pp. 142, 266. 
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INTRODUCTION 


r I ‘HE legal concept of nuisance being largely unknown in Civil Law 
countries, action against operators of aircraft and/or airports on 
account of noise produced by aircraft can generally be based only on 


a. violation of the absolute right to undisturbed enjoyment 
of real property; in that case an action exists irrespective 
of negligence on the part of the operator of the aircraft 
or airport; 

b. negligence (faute) of the operator of the aircraft or air- 
port; 

c. absolute liability, if specifically provided for by statute. 


Actions based on the violation of the right to undisturbed owner- 
ship are to the effect that the author of the disturbance be enjoined 
from producing such disturbance. In addition to the injunction the 
property owner can obtain damages under the statutes or case law of 
certain countries. 

Where the action is based on negligence the situation is inversed. 
That is to say that the action is for the reparation of the damage 
created by a “wrongful act”;! but in certain countries the courts have 
established the principle that where a claimant can ask for damages 
he can also obtain a court order enjoining the author of the damaging 
act to abstain in future from the damaging activities, provided, how- 
ever, that there is reasonable certainty that the wrongdoer will continue 
them in spite of the adjudication of an indemnity for past damages.? 

Similar principles apply in the case of absolute liability. The follow- 
ing discussion deals (a) with actions based on property rights, (b) with 
actions based on negligence of the operator of the aircraft or airport, 
(c) with absolute liability. 


AcTIONS BASED ON PROPERTY RIGHTS 


In some countries, air navigation acts and related statutes have 
established specifically or implicitly the principle that the operation of 





1 French: “acte illicite’; German: “unerlaubte Handlung”; i.e., an act which 
is a wrong but not necessarily illegal or unlawful. 
2 See, for instance, Mazeaud, Vol. 3, p. 419. 
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air services does not constitute, per se, infringement of property right.® 
Such statutory recognition of the “right to fly” is not considered to 
amount to an expropriation of underlying real property since it applies 
generally to all property owners, while expropriation proper presumes 
taking away fom a certain owner or a certain group of owners.* 

In countries where no such rule has been enacted by legislation, 
the courts have constantly adhered to the principle that, whatever may 
be the limit to which ownership extends into the air or space, the 
landowner must tolerate the overflying of aircraft.5 

Consequently, as far as can be seen, in no Civil Law country can 
land ownership be invoked as a basis for an action for trespass against 
the operator of licensed aircraft.® 

However, the way a given service, flight or airport is actually oper- 
ated may entitle the victimized landowner to certain defensive action 
in the courts. While he can never obtain an injunction ordering either 
the operator of the service or the operator of the airport to cease oper- 
ations, he can sue them for damage or ask for a court order directing 
them to adopt measures for the protection of the neighbors against the 
nuisance created by these operations. Such actions are directed, as 
the case may be, against the operator of the air service, or against the 
operator of the airport, or against both of them. 

In Germany the relevant rules for such actions are found in the 
Civil Code, the Air Navigation Act and the Industrial Enterprises 
Act. Section 26 of the latter provides generally that, when the proper 
administrative authorities have granted an operator the right to estab- 
lish a certain industry or business at a given place, the court cannot 
enjoin him from carrying out the activities for which he has been 
licensed, although his neighbors may be substantially inconvenienced 
by them; but the neighbors can obtain a court order prescribing the 
adoption of measures for the prevention of the nuisance or incon- 
venience. Moreover, if the adoption of such preventive measures proves 
impossible or insufficient, the neighbors are entitled to damages. They 
can also claim compensation for damage or nuisance suffered prior 
to the adoption of protective measures. 

Article 10 of the Air Navigation Act makes these rules and princi- 
ples applicable to actions against the operators of an airport. The 
question arises, however, of whether the airport operator can be sued 
for damage arising from a nuisance (noise) which is in fact created 
by the operation of air services and not by the airport itself. German 





3 Article 17 of the French Civil and Commercial Aviation Code, 1955; Article 1 
of the German Air Navigation Act, 1936; Articles 3 and 4 of the Argentine Aero- 
nautics Act, 1954; and most of the South American aeronautics acts. See also note 5. 

4 This question has been much discussed by German jurists and a reference 
thereto is found in Mayer, p. 20. 

5 See, for instance, Breitling, p. 15; Riese and Lacour, p. 152; Lemoine, p. 115; 
Litvine, p. 218. See also Civil Codes of Switzerland (Article 667), Netherlands 
(Article 626), Italy (Article 440), Spain (Article 650). 

6 See note 5. 
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jurists answer this question affirmatively’ by pointing out that the 
interference with property rights and/or the damaging act, namely the 
noise produced by aircraft on landing and take-off, do not originate 
with the operator of the airport, but are, nevertheless, ascribable to 
the establishment and operation of the latter, and therefore justify 
court action against the airport operator under the above-stated prin- 
ciples. However, in accordance with the general principles of the laws 
of real property, no such action against the airport operator will suc- 
ceed when the defendant proves that the noise and nuisance do not 
exceed “nuisances which are considered to be normal in this particular 
location.” Consequently only excessive noise—which indeed may be 
produced by landings and take-offs made in conformity with prescribed 
regulations—is a cause for an action against the operator of an airport. 

What is the position of neighboring landowners vis-a-vis the oper- 
ator of a flight creating a nuisance? No action can be brought against 
him under Section 26 of the Industrial Enterprises Act or under the 
relevant rules of the Civil Code, for it is held that his liability towards 
third persons is governed exclusively by the rule of absolute but limited 
liability established by Article 10 of the 1936 Air Navigation Act.® 
This Article will be studied further on. 

French law,® in respect to actions both against air services and 
airport managements, is similar to the German, although significant 
variations will be noted. These differences derive from the fact that 
French law provides a statutory limitation of the right to fly and that 
actions against the operator of the airport are governed in France by 
judge-made law, not by statute. 

Article 1 of the French Air Navigation Act of 1924, as codified by 
the Civil and Commercial Aviation Act of 1955, establishes the rule 
that aircraft may fly within French territory without any restriction 
(librement) ; but Article 18 of that law introduces an important limi- 
tation by providing that “the right of an aircraft to fly over private 
property shall not be exercised in any way which would interfere with 
the exercise of the rights of the property owner.” If an aircraft violates 





7 Achtnich, p. 259 sq; Mayer, p. 18; Riese, p. 236. 

8 See references in note 7—Theoretically there remains a possibility, according 
to the general principles of German tort law, of obtaining an injunction in order 
to prevent further damage (for instance by the noise of the aircraft) when an 
action for damage is justified and it is reasonably certain that the damaging act 
will be repeated. The scope of such an injunction is, however, limited for the reason 
that the operator cannot be ordered to fly on another route, since he commits no 
trespass; neither can he be ordered to fly at a higher altitude, if damage occurs 
even though the aircraft normally flies at the prescribed altitude. Consequently, 
the aircraft operator could only be ordered to fit the aircraft with noise-reducing 
equipment that can be reasonably required and is technically possible. General 
consent, however, is that the establishment of absolute liability forecloses any 
other kind of action against the aircraft operator since absolute liability is based 
on the principle that the operator is free to fly any certified aircraft in accordance 
with established rules and procedures, provided he pays compensation for damage 
caused by his activities. 

9 See Lemoine, p. 115, p. 604; Juglart, p. 167; Mazeaud, Vol. 1, p. 570 sa, 


Vol. 2, p. 317. 
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this obligation,’ though flying in accordance with established rules and 
procedures, the victimized property owner can sue its operator for 
damages under Articles 18 and 36 of the said Act. But, for reasons to 
be given hereunder, such violation does not create action to enjoin the 
aircraft operator from interfering with property rights." 

Actions by neighboring landowners against the operator of the 
airport are the same as those under German law, but are derived from 
judge-made law only. French jurists hesitated for some time in admit- 
ting that neighboring landowners may have a defensive action against 
the airport operator because the establishment of an airport is preceded 
by an inquiry where the neighbors can oppose its erection. They felt 
that after complaints against future operation of an airport have been 
overruled by the proper administrative authorities, neighbors cannot 
later on claim damages for nuisance produced by this operation.!? 
Moreover, where the establishment and safe functioning of an airport 
require restrictions to be placed on the use of land in the immediate 
vicinity, special legislation has been enacted for servitudes on such 
land and for the payment of proper compensation.'® It can thus be 
argued that the legislation has authoritatively decided where and to 
what extent the operation of an airport justifies indemnification of 
neighboring landowners for infringement of their right to full enjoy- 
ment of their ownership. 

However, in accordance with traditional case law, the general con- 
sent'* is that the granting of a license to operate an airport, although 
given after proper inquiry as to the legitimate interests of the neigh- 
bors, does not prejudice or restrict the exercise of property rights of 
the neighboring landowners. 

Reference is made in this respect to Article 12 of the act of Decem- 
ber 19, 1917, regarding dangerous and unhealthy industries. This 
article restates the principles established by a series of court decisions; 
namely that permission to operate such industries is granted “without 
prejudice to the rights of third persons.” The neighbors are therefore 
entitled to damages and can exercise various other defensive actions 
in the case of nuisance attributable to such industry, in accordance 
with the general rules of the law of real property and civil liability. 
However, they cannot enjoin the industry from operating. 

Like principles are held to apply to nuisance (noise) created by 
an airport or an air service.!5 Thus, if the airport or air service has been 
authorized by the government, the inconvenienced landowners cannot 





10 The words “in a way” (dans des conditions telles) mean, for instance, at 
such an altitude, at such frequencies or by aircraft so noisy as to interfere with the 
rightful enjoyment of property. 

11 See references made in note 9—The remarks made in note 8 apply here. 

12 For discussion of that problem see Mazeaud, Vol. 2, p. 579 sq. 

13 Act of July 4, 1935. Similar provisions are found in other legislations; for 
instance, Article 15 of the German Air Navigation Act and Article 30 sq. of the 
Argentine Aeronautics Act, 1954. 

14 See references at Mazeaud, loc cit. 

15 See note 9. 
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enjoin the airport or air service operator to cease its operation. As in 
German law, they can only ask that appropriate measures be taken by 
the operator to prevent the nuisance.!* Only if such measures cannot 
be adopted or prove inadequate can they claim damages. 

Even then their action against the airport operator will be rejected 
if the disturbance objected to does not exceed “that which may be 
normally expected.” Hence, noise produced by an aircraft does not 
give landowners an action against the airport management if that 
noise is not greater than would be expected from aircraft at the time 
when the airport was authorized to operate, provided such aircraft 
complied with approved rules and procedures. However, any increase 
in the noise level, due to the introduction of entirely new types of 
aircraft or to a decisive change in the rules for landing, take-off and 
maneuver, could justify the actions outlined above. 

The situation is somewhat different in the case of an action for 
damages against the operator of an air service, as will be seen in the 
paragraphs dealing with absolute liability. 

Although based on differently worded statutes, the French and 
German approaches to the problem under discussion are practically 
alike. Another approach would consist of compelling the airport to 
acquire (possibly through expropriation) servitudes on, or ownership 
of all the neighboring land the free enjoyment of which will be limited 
or disturbed as a consequence of the establishment and operation of 
the airport. Swiss legislation’? on real property, as enacted in the rele- 


vant provisions of the Civil Code, to some extent implements the first 
alternative since landowners are entitled, as of right, to compensation 
from the operation of any business or industry for damage caused by 
the excessive noise of its operations, and this rule applies also to the 
operation of airports. 


AcTIONS BASED ON NEGLIGENCE (FAUTE) 


Most Civil Laws contain a general rule thac the author of a wrong- 
ful act must indemnify the victim,’® but, save in very special cir- 
cumstances, an action for damage arises only in the case of proven 
negligence. The violation of regulations and established rules and 
practices is considered as negligence except where force majeure can 
be pleaded. Consequently, the operator of an aircraft is liable for all 
damage caused by an aircraft operated contrary to the air navigation 
regulations in force. In the case of damage attributable to the noise 
of aircraft, this means that the aircraft operator is liable for compen- 
sation if the noise exceeds the normal level; for example, because the 





16 That such measures are already within the reach of the aircraft industry is 
demonstrated by the fact that the French jet aircraft “Caravelle” operates with 
so little noise that it was permitted to land at Idlewild Airport, which other jet 
aircraft are forbidden to use on account of their noise. 

17 See Lacour in Revue Frangaise, p. 32; Riese and Lacour, p. 154. 

18 For instance, Article 1882, French Civil Code; Article 823, German Civil 
Code; Article 1053, Quebec Civil Code. 
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aircraft was flying below the regulatory altitude or because its engines 
or exhaust pipes were not in proper order, etc. 

An exception to the principle that negligence must be proven is 
admitted, by the statute and case law of most countries, where the 
damage is caused by the use of an object which is dangerous per se 
(théorie du risque créé) .1° However, an aircraft operated according 
to established rules and principles is normally not considered danger- 
ous per se, and where the legislator has a different view he provides 
for absolute liability of the aircraft operator, as explained in the fol- 
lowing section. 


ACTIONS BASED ON ABSOLUTE LIABILITY 


Certain legislations make the operator of an aircraft liable for all 
damage caused by its operation, irrespective of negligence and even 
in the case of force majeure. In consideration for such absolute liabil- 
ity, some of these legislations provide for limited liability, and reserve 
the right of the victim to claim full compensation if the negligence 
of the operator or his agents or servants is established.?° Under this 
system the operator of an aircraft appears to be liable for damage 
caused by the noise of an aircraft although operated under normal 
conditions and in accordance with prescribed flight rules and pro- 
cedures. 

A first example of that regime is provided by the 1924/1955 French 
Air Navigation laws. Article 36 of the 1955 Code (Article 53 of the 
1924 Act) provides that “the operator of an aircraft is liable ipso jure 
for all damage caused to persons or things on the ground by the flight 
of the aircraft or by objects which fall therefrom.” Such absolute 
liability is unlimited as to the amount of the indemnity. The only 
defense available to the operator under Article 36 is the proof of 
negligence by the victim, in which case damages may be denied or 
apportioned. Some French jurists*! are, however, of the opinion that 
the principle of absolute liability as established by the said Article 36 
should apply only when the damage was caused by ‘“‘abnormal” opera- 
tion (noise) of the aircraft and that no liability at all is incurred when 
the aircraft is operated according to established rules and principles. 
There is, however, no jurisprudence in line with this doctrine, and it 
might properly be argued that the introduction of such an element of 
“abnormality” would in fact destroy absolute liability and reintroduce 
the general principles of tort liability analyzed in the previous section. 

The Italian Air Navigation Act of March 30, 1942 contains a slightly 
different rule in Article 965, which provides that “the operator is 





19 On this doctrine see Mazeaud, Vol. 1, p. 356 sq. 

20 Although it is a general principle of Civil Law that absolute limited liability 
does not foreclose an action for full damage on the basis of negligence, some legis- 
lations provide so specifically: for instance, Argentine Aeronautics Act, 1954 (Arti- 
cle 152); German Air Navigation Act (Article 28); also Article 12 of the 1952 
Rome Convention. 

21 For references see Juglart, p. 168; Lemoine, p. 604. 
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liable for damage caused by the aircraft to persons or goods on the 
ground, even in cases of force majeure, from the beginning of the 
take-off maneuvers to the end of the landing maneuvers.” Liability 
in such cases is limited in accordance with the weight of the aircraft. 
It will be noted first of all that such absolute liability falls on the 
operator even in the case of force majeure. On the other hand, while 
the French law refers to the flight of an aircraft, the Italian provision 
attaches liability to damage caused “by the aircraft.” It therefore may 
be argued that only damage caused by physical contact with the aircraft 
is governed by Article 965; still, Italian jurists do not deny the possi- 
bility of a constructive interpretation of Article 965 in order to make 
it applicable to damage caused by the flight or the maneuver of the 
aircraft, t.e. by its noise. 

The Swiss Aeronautics Regulations of January 20, 1920, are in line 
with French law in decreeing absolute and unlimited liability of the 
operator for any damage caused by the operation of his aircraft. They 
go further than the French law since the negligence of the victim does 
not necessarily limit or exclude the operator’s liability. According to 
Article 26 of the Regulations, the judge may or may not take account 
of the victim’s behavior in assessing the amount of compensation. 

Under German law the situation is essentially different and, fur- 
thermore, obscured by a unique decision of the German Supreme 
Court on the interpretation of the relevant Article 19 of the 1936 Air 
Navigation Act. This article provides for absolute but limited liability 
of the aircraft operator only in the case of damage caused to persons 
or things ‘“‘by an accident” during the operation of an aircraft. Accord- 
ing to a decision of the German Supreme Court the noise made by an 
aircraft while operating under normal conditions can be considered 
as an accident within the meaning of Article 19.2 The case involved 
a silver fox farm, the operation of which had been ruined by the noise 
of overflying aircraft. The farmer’s damage suit was rejected, however, 
because the Court felt that there was no “adequate relationship” 
between the accident (noise) and the damage to the farmer, the loss 
being attributable to the extreme but natural nervousness of the foxes, 
not to the aircraft noise.” 

While disagreeing with the findings of the Supreme Court that 
noise of an overflying aircraft complying with the normal flight rules 
and procedures may be considered an accident, most German legal 
writers”* strongly support the other reason advanced by the Supreme 
Court that the genera! principles of German law on civil liability 





22 Decision of July 4, 1938. This decision and decisions of non-German courts 
dealing with similar situations, particularly from Norwegian courts, are exten- 
sively discussed by Barmann, loc cit, and Mezger, Revue Générale, p. 4382 sq.—See 
also Revue Générale de Droit Aérien, 1936, p. 504, and note 26 hereunder. 

23 Schleicher and Reymann, p. 119; Achtnich, p. 259; and references given by 
these authors. 

24 References at Achtnich, p. 260. 
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require the existence of an ‘“‘adequate relationship” between the dam- 
aging act (accident—noise) and the damage suffered. 

In line with this doctrine, German courts are extremely reluctant 
to adjudicate compensation in the case of damage allegedly suffered 
through the noise of an aircraft operating under normal conditions; 
for they hesitate to consider such noise as “the adequate cause” of the 
damage. Consequently” they rejected an action by a nursing home 
which had lost a large part of its business as a consequence of the noise 
of overflying aircraft. On the other hand they did admit the existence 
of an “adequate relationship” when a person was killed by a horse 
which bolted when frightened by the noise of an aircraft.?¢ 

Compensation claims for the depreciation of real property resulting 
from the noise of overflying aircraft encounter a special difficulty under 
German law. Article 19 of the Air Navigation Law applies the prin- 
ciple of absolute liability to bodily injuries, including damage to 
health, and to “damage to things.”” However, it is doubtful whether 
the loss of land value, which is not a consequence of a physical deterio- 
ration or destruction of the property, can be considered as ‘‘damage 
caused to a thing.” 

In any case, compensation under the principle of absolute liability 
is limited by German law (Article 23 of the Air Navigation Act) to 
100,000 Marks in the case of aircraft weighing less than 2,500 kg, and 
to an additional 40 Marks for each additional kilogram of aircraft 


weight, up to a maximum of 300,000 Marks. Only one-third of the 
above amount is available for damage other than personal injury or 
death. Moreover, no victim can receive more than 36,000 Marks.?? 





25 References at Achtnich, p. 268. 

26 Silver fox and similar farms have provided the cause célébre on the question 
of compensation for damage caused by aircraft noise in many Western countries 
during the 1930s. Recorded judicial decisions are far from uniform, even in the 
same country. In Norway, where the first recorded case occurred, there were no 
less than six silver fox farm cases between 1936 and 1939, many of which were 
decided in favor of the farmer; see translation and analysis of these decisions in 
Archiv fiir Luftrecht 1938, p. 223 sq, and Bairmann, op. cit. In the U.S.A. the prob- 
lem was first dealt with, and damages awarded, by a decision of the United States 
Comptroller General of October 20, 1928 (USAvR 1928, 46); then by decisions of 
the United States District Court in Omaha, Nebraska, Nebraska Silver Fox Corpo- 
ration vs. Boeing Air Transport, April 1, 1931, (USAvR 1932, 165); the United 
States District Court of Minnesota, Leisy vs. United States, February 26, 1952 
(USAvR 1952, 565); the Supreme Court of Wisconsin, J. W. Maitland vs. Twin 
City Aviation, April 12, 1949 (USAvR 1949, 217) ; and finally by a private act for 
relief, 82nd Congress, Private Law 665 (USAvR 1952, 572). A Canadian court 
rejected a damage suit by a mink farmer against an air service, the action being 
based on negligence; see Supreme Court of Nova Scotia, Nova Mink Ltd. vs. 
Trans-Canada Air Lines, January 5, 1951, (USAvR 1951, p. 1). In France the 
same problem was dealt with in connection with cows and wild geese by the Com- 
mercial Court of Marseille on January 10, 1939, (Revue Aéronautique Inter- 
nationale 1939, p. 24). 

27 Limited absolute liability is also provided, for example, by the laws of 
Guatemala (Decree No. 563 of 1949), Honduras (Act of March 17, 1950), Mexico 
(Act of December 27, 1949) and Spain (Decree of December 27, 1947). The 1938 
Aeronautics Act of Brazil establishes absolute liability, but sets limits only in the 
case of damage to persons. Absolute unlimited liability is provided for in the fol- 
lowing countries: Bolivia (Regulations of January 10, 1939), Ceylon (Air Naviga- 
tion Act of 1950), Chile (Act of October 14, 1925), Denmark (Act of May 1, 1923), 
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Attention is finally drawn to the rules of the 1952 Rome Conven- 
tion on damage caused by foreign aircraft to third persons on the 
surface, which, in some countries, e.g. Belgium,?* apply equally to 
national aircraft. These rules provide for absolute but limited liability 
by making the operator of aircraft liable vis-a-vis “any person who 
suffers damage on the surface . . . upon proof only that the damage was 
caused by an aircraft or by any person or thing falling therefrom” 
(Article 1). 

It had been proposed at one of the preparatory meetings of the 
Rome Conference that the above rule be drafted so as to make sure 
that only damage caused by physical contact by the aircraft would be 
covered by the provisions of the Convention; but that proposition was 
defeated, and it is therefore believed that damage caused purely by 
the noise of an “aircraft in flight” can be compensated under the 
absolute-liability rules of the Convention.?® However, the Convention 
explicitly provides that “there shall be no right to compensation if 
the damage . . . results from the mere fact of passage of the aircraft 
through the airspace in conformity with existing air traffic regulations.” 
Hence, only the damage caused by noise, which could have been 
avoided by strict adherence to prescribed flight rules and procedures, 
gives cause for an action for damages under the Rome Convention and 
under national laws which extend the application of the Rome Con- 
vention to national aircraft. Still, the amount due from the operator 
in these cases is limited to the amounts prescribed by Article 11 of the 
Convention in accordance with the weight of the aircraft, except where 
“the person who suffers damage proves that it was caused by a deliber- 
ate act or omission of the operator, his servants, or agents, done with 
intent to cause damage’”’ (Article 12). 


SUMMARY 


The Civil Law regime of liability for damage caused by aircraft 
noise may be summarized as follows. Compensation for noise may be 
obtained variously, either from the operator of the airport or from 
the operator of the flight, or from both, but in some countries compen- 
sation will be accorded only when the noise was excessive or was due 
to failure to observe normal flight rules and procedures. In some 
countries negligence of the operator of the airport or the service must 
be proved, while others provide for absolute liability, the amount of 
which is sometimes limited to a maximum for each damaging act. In 





Dominican Republic (Act of January 28, 1948), Finland (Act of February 25, 
1923), Iceland (Act No. 32 of 1929), Iraq (Act No. 41 of 1939), Lebanon (Act of 
January 11, 1949), New Zealand (Civil Aviation Act of 1948), Norway (Act of 
June 17, 1932), Sweden (Act of May 26, 1922), Union of South Africa (Aviation 
Act of 1923) and Uruguay (Aeronautics Code, 1942). See also L. Brunswick, 
p. 27 sq and 49 sq. 

28 See Litvine, p. 219. 

29 See Juglart, La Convention de Rome, Paris, 1956. 
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addition, in most countries the operator of the airport may be ordered 
to adopt proper measures to prevent disturbance of neighboring land- 
owners. 

The foregoing analysis of the rules applied in some Civil Law 
countries seems to invite the conclusion that whether aircraft noise 
creates liability for repairing damage produced by that noise depends 
largely on the basic philosophy underiying national aviation laws. 
Where the regular and efficient operation of aircraft is considered to 
be paramount, no remedies are afforded to persons on the ground who 
suffer from its normal operation. On the other hand, there are legis- 
lations proceeding from the principle that, while nothing should be 
laid in the way of aircraft operators who obey the law, cognizance 
should be taken of the fact that aircraft are dangerous, per se, and 
inevitably interfere to some extent with the rights of other persons; 
in this case, while the operator may proceed freely within the limits 
of established regulations, he still shall indemnify persons inconven- 
ienced or suffering real damage. On the basis of that philosophy abso- 
lute liability is established—except in the case of negligence of the 
victim—and the heavy burden of such “liability without negligence” 
is mitigated, in some countries, by providing a maximum or limited 
liability. 

As regards the special noise which may be expected from the opera- 
tion of certain types of jet aircraft, the question may be asked whether 
the law as it presently stands provides sufficient protection for the 
public, particularly for people living near an airport. Noise produced 
by conventional aircraft operated in accordance with prescribed pro- 
cedures is presently considered, for all practical purposes, as normal 
and not exceeding the level of the nuisances “which may be expected” 
in a community near to an airport. There is certainly a risk that like 
principles will be applied to the specific noise of a jet aircraft, which 
today may appear to be “excessive” but which may be classified as 
normal as soon as jet operations become predominant. 

However, the existing legislation in Civil Law countries provides 
the means for protecting the public against undue disturbance from 
jet aircraft through appropriate government regulations. 

First of all, the competent authorities may require jet aircraft to 
land only on such airports as are far away from built-up centers. 
Moreover, they may refuse the licensing of aircraft which appear to 
be too noisy and eventually they may prescribe flight routes and flight 
procedures which will prevent the public from being inconvenienced 
by the operation of jet aircraft. 

This thus means that in future the public should seek protection 
against nuisance from aircraft, not so much through civil actions 
against the operators of airports or air services, but through pressure 
being exercised at government level to adopt the appropriate regula- 
tory measures. 
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AIRLINE INTERCHANGE AGREEMENTS 


By RoserT J]. KEEFER 


Robert J. Keefer is a Lieutenant Colonel in the Transportation 
Corps of the United States Army and wrote this paper as a member 
of the Seminar in Air Transportation at the University of Maryland. 


GENERAL 


HROUGH interchange of equipment, airlines are able to provide 
; oes service for passengers (as well as mail, express and cargo) 
from points on the route of one air carrier to points on the route of 
another air carrier. Where interchange service exists, it is unnecessary 
for passengers, mail, express or cargo to leave a plane at the terminal 
of one carrier and continue a trip beyond that terminal aboard the 
plane of another air carrier. Such service is effected through agree- 
ments entered into between two or more air carriers with the approval 
of the Civil Aeronautics Board under Section 412 of the Civil Aero- 
nautics Act. 


EXTENT OF INTERCHANGE SERVICE 


All but two of the certificated trunkline carriers had interchange 
agreements as of October 1956. In addition, interchange agreements 


participated in by Pan American Airways, Pan American Grace Air- 
ways and Braniff Airways provide through service to many points in 
South America. Table 1 indicates the carriers participating in inter- 
change flights and the dates such service was inaugurated under current 
interchange agreements. 


TABLE 1 


CARRIERS PARTICIPATING IN INTERCHANGE FLIGHTS 
AS OF OCTOBER 4, 1956 





Carrier Date Inaugurated 








American Airlines 9-25-49 
Braniff Airways 12-1-51 
Capital Airlines 3-16-51 
Continental Air Lines 7-26-51 
Delta Air Lines 6-1-48 
Eastern Air Lines 12-1-51 
National Airlines 3-16-51 
Northwest Airlines 12-15-54 
Pan American-Grace Airways 6-17-47 
Pan American World Airways 6-17-47 
Trans Worid Airlines 6-1-48 
United Air Lines 9-15-53 





Source: Air Carrier Interchange Agreements 
filed with the CAB. 
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Table 2 shows the participants to interchange agreements together 
with the terminals of the parties to the agreement and the point of 
interchange. 

TABLE 2 
INTERCHANGE AGREEMENTS AS OF OCTOBER 4, 1956 





Interchange Point and Terminals 





Carriers Terminal Interchange Point(s) Terminal 





Los Angeles 
San Francisco 
Los Angeles 
San Francisco 
Los Angeles 
Los Angeles 
San Francisco 
Miami New Orleans-Ft. Worth Los Angeles 
San Francisco 

Kansas City St. Louis 
BNF-EAL Denver Memphis Miami 

Kansas City St. Louis Miami 

New York Miami Buenos Aires 
Rio de Janeiro 


AAL-CAL Houston El] Paso 
AAL-DAL Atlanta Dallas 


Atlanta Ft. Worth 
AAL-DAL-NAL Miami New Orleans-Dallas 


BNF-CAL Denver 


CAP-NAL 
CAL-UAL 
DAL-TWA 


DAL-TWA 
EAL-NWA 


NAL-PAA-Panagrs. 


Buffalo 
Tulsa 
Detroit 


New York 
Minneapolis 
New York 


Washington Miami 


Denver 
Cincinnati 


Indianapolis 
Chicago 
Miami-Balboa 


Seattle 
Atlanta 
Savannah 
Knoxville 
Houston 
Miami 
Lima-Balboa 





Source: Airline schedules filed with the CAB pursuant to Part 233, CAB 
Economic Regulations. 


Domestic interchange service has expanded substantially since 1948 
when only the interchange agreement between Delta Air Lines and 
Trans World Airlines was in effect and 16 cities were served by inter- 
change flights. By October, 1956, 50 cities in the United States were 
served by interchange flights, 21 of which were served under more than 
one interchange agreement. This expansion of service, when coupled 


with the non-interchange service of individual carriers, enables passen- 


gers, cargo, mail and express to travel between most of the large cities 
of the United States without changing planes notwithstanding the fact 
that the origin carrier may not be certificated to the destination city of 
the passenger or cargo. Table 3 lists the domestic points served by 
interchange flights together with the interchange agreement carriers 
serving these cities. 
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TABLE 3 


INTERSTATE POINTS SERVED BY INTERCHANGE FLIGHTS 
AS OF OCTOBER 4, 1956 





City 


Carrier 


City 


Carrier 





Amarillo 
Atlanta 


Birmingham 


Buffalo 
Chattanooga 
Chicago 
Cincinnati 
Colorado Springs 


Columbus, Ohio 
Dallas 


Knoxville 
Lexington 
Little Rock 
Los Angeles 


Macon 
Memphis 


Miami 


Minneapolis- 
St. Paul 
New Orleans 


New York 


Oakland 
Oklahoma City 
Orlando 
Phoenix 


BNF-EAL 
AAL-DAL 
BNF-EAL 
DAL-TWA 
EAL-NWA 
AAL-DAL 
BNF-EAL 
CAP-NAL 
DAL-TWA 
EAL-NWA 
DAL-TWA 
BNF-CAL 
BNF-EAL 
DAL-TWA 
AAL-DAL 


AAL-DAL-NAL 


DAL-TWA 
DAL-TWA 
BNF-EAL 
AAL-CAL 
AAL-DAL 


AAL-DAL-NAL 


DAL-TWA 
BNF-EAL 
DAL-TWA 


AAL-DAL-NAL 


BNF-EAL 
CAP-NAL 
EAL-NWA 


NAL-PAA-Panagra 


EAL-NWA 
AAL-DAL 


AAL-DAL-NAL 


BNF-EAL 


Dayton 
Denver 


Detroit 
El Paso 


Ft. Smith 
Ft. Worth 


Houston 


Indianapolis 
Kansas City 


Pittsburgh 


Portland, Ore. 
St. Louis 


St. Petersburg- 

Clearwater 
San Antonio 
San Diego 


San Francisco 


Savannah 
Seattle 
Shreveport 


Tallahassee 


Tampa 


NAL-PAA-Panagra Toledo 


DAL-TWA 


AAL-DAL-NAL 


BNF-EAL 
BNF-EAL 
AAL-CAL 


Tucson 
Tulsa 


Washington 


DAL-TWA 
BNF-CAL 
BNF-EAL 
CAL-UAL 
DAL-TWA 
AAL-CAL 
AAL-DAL 
AAL-DAL-NAL 
BNF-EAL 
AAL-DAL 
AAL-DAL-NAL 
AAL-CAL 
DAL-TWA 
DAL-TWA 
BNF-CAL 
BNF-EAL 
CAP-NAL 
DAL-TWA 
CAL-UAL 
BNF-CAL 
BNF-EAL 


BNF-EAL 
AAL-CAL 
AAL-CAL 
AAL-DAL 
AAL-DAL-NAL 
AAL-CAL 
AAL-DAL 
AAL-DAL-NAL 
DAL-TWA 
CAL-UAL 
DAL-TWA 
BNF-EAL 
AAL-DAL-NAL 
DAL-TWA 
AAL-DAL 
BNF-EAL 
CAL-UAL 
BNF-EAL 
CAP-NAL 


NAL-PAA-Panagra 
CAL-UAL 


AAL-DAL 
Wichita 





Source: Airline schedules filed with the CAB pursuant to Part 233, CAB 
Economic Regulations. 


In addition to the domestic points served by interchange flights, 
14 Caribbean and South American cities are so served enabling passen- 
gers leaving many American cities to reach these Latin American points 
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without change of planes. Table 4 lists the foreign points served by 
interchange flights and the parties to the agreements under which these 
cities are served. 


TABLE 4 


FOREIGN POINTS SERVED BY INTERCHANGE FLIGHTS 
AS OF OCTOBER 4, 1956 











City Carrier City Carrier 
Antofagasta, Havana, Cuba BNF-EAL 
Chile NAL-PAA-Panagra La Paz, Bolivia NAL-PAA-Panagra 
Asuncion, BNF-EAL 
Paraguay BNF-EAL Lima, Peru NAL-PAA-Panagra 
Balboa, C.Z. NAL-PAA-Panagra BNF-EAL 
BNF-EAL Quito, Ecuador NAL-PAA-Panagra 
Buenos Aires, Rio de Janeiro, 
Argentina NAL-PAA-Panagra Brazil BNF-EAL 
BNF-EAL Santiago, Chile NAL-PAA-Panagra 
Cali, Colombia NAL-PAA-Panagra Sao Paulo, Brazil BNF-EAL 
Guayaquil, Talara, Peru NAL-PAA-Panagra 
Ecuador NAL-PAA-Panagra 
BNF-EAL 





Source: Airline schedules filed with the CAB pursuant to Part 233, CAB 
Economic Regulations. 


INTERCHANGE AGREEMENTS 


As is evident from the foregoing tables, interchange agreements are 
entered into most frequently by two air carriers and in some instances 
among three air carriers. The agreements are initially drawn up by 
the carriers concerned and set forth: (1) the purpose of the agreement, 
(2) provisions for the leasing of aircraft and use of through aircraft, 
(3) method of control of flights, (4) provisions as to crews and their 
competency, (5) manner of dividing revenues, (6) method of ticketing 
and billing, (7) provisions for ground service and maintenance, 
(8) method of computing and assessing charges, (9) numerous provi- 
sions concerning insurance, damage and liability for aircraft and (10) 
many miscellaneous provisions. No standard form or standard set of 
provisions is required by the Civil Aeronautics Board for these agree- 
ments; however, most of the domestic interchange agreements are 
similar to one another. The exact charges and working details are 
usually contained in a supplement to the agreement, both documents 
being filed with the CAB for approval at the same time. Changes in 
the charges and working details contained in the supplemental agree- 
ment are effected through amendments to the supplemental agreement, 
copies of which are filed with the CAB, and do not necessitate specific 
formal consideration by the Board insofar as they do not change the 
substance of the initial interchange agreement which has been approved 
by the CAB. 

An examination, in some detail, of the provisions of one of the 
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interchange agreements, together with the associated supplemental 
agreements, will provide a basis for understanding of interchange 
operations. The interchange agreement entered into between Continen- 
tal Air Lines and American Airlines dated 23 July 1951 (CAB Docket 
1102) has been selected as a representative interchange agreement. 
The purpose of this agreement was to establish a framework within 
which one-plane service could be operated and also within which oper- 
ational details could be determined from time to time. The one-plane 
service effected by this agreement is shown below. 





Continental American 


San Antonio San Francisco 
(Interchange Point) 
Houston Los Angeles 


Provisions of the Continental-American Interchange Agreement 
and Supplemental Agreement as modified by the 20th Amendment 
dated 20 November 1956 are detailed below: 


1. Leasing of Aircraft. Through service is provided in aircraft 
leased by one party to the other with the lease effective upon delivery 
of the aircraft to the lessee and upon delivery of a receipt therefore by 
the lessee to the lessor. The lease terminates upon delivery of the 
aircraft to the lessor and the delivery of a receipt by the lessor to the 
lessee. Deliveries are ordinarily made at the through service junction 
point (E] Paso) or under special circumstances at mutually agreeable 
points. At the through service junction point, aircraft are deemed to 
be delivered to the lessee or redelivered to the owner at the moment 
the aircraft is taxied to the ramp of the receiving party and the engines 
stopped. If the aircraft overflys the through service junction point 
due to weather or other conditions, the aircraft is deemed to be deliv- 
ered when the receipt has been delivered and accepted or when the 
captain of the crew of the receiving party boards the aircraft, which- 
ever occurs first. 


2. Aircraft Rental. Under the current amendment the lessee pays 
the owner for aircraft made available by the owner, $127.61 per hour 
of flight time for a DC-6 and $147.94 per hour of flight time for a 
DC-6B, except when without fault of the lessee, the aircraft cannot 
lawfully be used in scheduled through service and the owner requires 
it to be ferried to a through service junction or other point, the lessee 
is not liable for flight time logged in the ferrying operation. In the 
event that it is impossible on account of weather or other circumstances 
beyond the control of the parties to stop at the through service junc- 
tion point and the plane overflys such scheduled stop to a point beyond 
the through service junction point in the direction in which the flight 
is proceeding, the aircraft is deemed to have been delivered and leased 
to the lessee or redelivered and returned to the owner at the time the 
aircraft last passes over the through service junction point or the near- 
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est point thereto. The party over whose route the flight has proceeded 
beyond a scheduled stop at a through service junction point shall pay 
to the party whose crew operated the aircraft $147.74 per hour of 
flight time for a DC-6 and $163.54 per hour of flight time for a DC-6B 
on account of flight crew costs, and insurance and gasoline computed 
from the time the aircraft passes over the through service junction 
point until the aircraft is actually transferred to the party over whose 
route the flight has proceeded. 


3. Charges. Lessee shall pay rental for use of the other party’s 
aircraft based upon charges for maintenance and depreciation of such 
aircraft and the use thereof. Rental is computed by use of a fixed 
rental rate per hour of flight time. The parties establish a rental rate 
for each type of equipment leased and that rate applies to all aircraft 
of that type leased by either party. Charges are to be billed monthly 
not later than 30 days after the end of each month and payment is to 
be made within 30 days of receipt of the bill. The rental rate is deter- 
mined in accordance with the following principles: 

a. Maintenance. Reasonable maintenance charge per hour of flight 
time which shall include direct and indirect maintenance expenses 
and overhead which shall approximate the average actual expenses 
experienced by the parties. 

b. Depreciation. Charge based upon a fixed valuation per flying 
unit (including a proportionate part of the spare engines, spare pro- 
pellors and inventory) expressed in cost per hour of flight time. 

c. Use of Aircraft. A charge per hour of flight time for use of the 
aircraft which charge is intended to constitute a return to the lessor 
upon its investment in such aircraft during the period it is in lessee’s 
possession. 

d. Aircraft Engine Oil. Parties to fix a reasonable charge per hour 
of flight time for aircraft engine oil. Charges for oil shall approximate 
average actual experience. 


4. Maintenance. Each party is to maintain the aircraft leased by it 
to the other party. No aircraft is to be tendered for lease unless it is 
probable that it can be returned to the lessor before the time set for 
its next periodic inspection unless the efficient utilization and routing 
of such aircraft makes such tender necessary and desirable. The lessor 
pays the lessee for emergency repairs or maintenance, not a part of 
ground service, performed by lessee and such cost is an expense of the 
lessor in the maintenance of the through aircraft in determining the 
rental. Charges for emergency repairs and maintenance are currently 
at the rate of $3.75 per man-hour of direct labor plus the lessee’s 
actual cost of materials used. 


5. Ground Service. The lessee of an aircraft performs all ground 
servicing functions and line inspections at its own expense during the 
period in which the aircraft is in its possession—excluding cost of main- 
tenance. At all points west of El Paso and for westbound flights landing 
at El Paso, American performs all normal ground operations services 
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and such services are performed by Continental at all points east of 
E] Paso and for eastbound flights landing at El Paso. 


6. Gas and Oil. The receiving party measures the amount of gaso- 
line in the aircraft’s tanks after craft is fueled, deducts amount put in 
per meter reading, the difference being credited to the delivering party. 
Cost of aircraft engine oil added by the lessee to tanks of a through 
aircraft are paid for by the lessor. Charges for gasoline are fixed 
prospectively by the parties in advance of each quarter with the settle- 
ment of net balance effected monthly. Gasoline is currently charged 
at the rate of .205 per gallon. Current charge for engine oil is .48 per 
gallon. 


7. Use of Through Aircraft. Aircraft are to be routed in such a 
manner as to insure earliest return to the lessor. Aircraft furnished 
by one party may be used by the other party for purposes other than 
the through one plane se1vice subject to agreement by the parties, 
provided it does not interfere with operations under the agreement. 


8. Control of Flights. Flights are under the operational control 
of the party whose crews are operating the aircraft. 


9. Crews. Aircraft used in the through plane service are to be 
flown by the crews of each party over the routes of that party except 
in special circumstances. 


10. Crew Competency. Each party, at its own expense, is respon- 
sible for qualifying its crew in accord with the requirements of the 
Civil Air Regulations. Each party shall make available to the other 
its aircraft and competent instructors. Hourly rate of charge for the 
use of such aircraft and instructors are the same to each party computed 
on the basis of cost per hour of flight time to be determined from time 
to time by the parties. Currently, the lessee pays the owner $220.24 
per hour of flight time for a DC-6 and $253.62 per hour of flight time 
for a DC-6B aircraft made available for flight crew training when 
training is conducted at a base designated by the owner and $127.61 
per hour of flight time for a DC-6 and $147.94 per hour of flight time 
for a DC-6B if the training is performed at the lessee’s base. If the 
owner furnishes a flight instructor to the lessee it is at the rate of 
$25.15 per hour of flight for a DC-6 and $34.69 per hour of flight for 
a DC-6B. If either of the parties determines to conduct its flight crew 
training at a point other than at a base designated by the owner, the 
sum of $262.90 per hour of flight time for a DC-6 and $299.75 per 
hour of flight time for a DC-6B in ferrying the aircraft between the 
owner’s base and the lessee’s base will be paid by lessee to the owner. 

11. Revenues. Revenues are divided in the same manner as they 
would be divided were the service a connecting-plane service operated 
over the same route in accordance with the Proration Manual of the 
Air Traffic Conference of America. 


12. Ticketing and Billing. Ticketing of passengers and billing of 
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cargo for carriage by through plane is to be in accordance with standard 
forms and procedures for interline tickets and bills of lading. 


13. Damage to Aircraft. Parties will fix value of aircraft and asso- 
ciated equipment installed therein. The currently fixed value of the 
DC-6 and DC-6B aircraft with associated equipment is $1,100,000. 
The lessee is liable to the lessor for all damage arising from any cause 
whatsoever during the term of the lease, ordinary wear and tear 
excepted, and the cost of repairs or replacement necessitated by such 
damage is to be borne by the lessee provided the cost of repairs does 
not exceed the agreed value of the aircraft. If it exceeds the agreed 
value, the lessee will pay to the lessor the agreed value of the aircraft. 


14. Hull Insurance. The lessee, unless a self-insurer, shall procure 
and keep in force policies of insurance which insure both the lessee 
and the lessor, as their respective interests may be, against any loss or 
damage for which lessee may be liable. 


15. Liability and Property Damage Insurance. Each party is to 
procure and keep in force insurance against liability for loss, injury, 
damage or claims arising out of the injury or death of any passenger 
or third party or the damage to property, including cargo but excluding 
baggage, caused by the operation or possession of the aircraft in the 
following minimum amounts: Passenger Liability, $75,000 per person, 
$2,000,000 per accident; Public Liability, $100,000 per person, $1,000,- 
000 per accident; Property Damage, $500,000 per accident; and Cargo 
Liability, $100,000 per accident. 


16. Passengers Expenses. If a flight fails to land at the through 
service junction point for any reason and lands at a point beyond the 
junction point, the party whose crew is operating the aircraft bears 
such expenses as may be incurred in the holding or returning of 
passengers and in transporting baggage, mail and cargo from the point 
of landing to the through service junction point of all passengers who 
would have disembarked and of all baggage, mail and cargo which 
would have been unloaded at the through service junction point 
whether for the purpose of making connections with other air services 
or otherwise; and the party which should have received the aircraft at 
the through service junction point so overflown, shall bear all expenses 
incident to holding, forwarding or transporting of passengers, baggage, 
mail and cargo proceeding to points on the through route beyond the 
through service junction point. 

17. Baggage, Cargo, Express and Mail. In the event of loss, damage 
or delay, the party having possession of the aircraft at the time is 
responsible. In case it is not possible to determine which party had 
possession of the aircraft at the time, any liability or expense is to be 
shared on the same basis as they share liability or expense in the case 
of connecting plane service. 

18. Advertising and Promotion. Each party undertakes, at its own 
expense, to advertise the through service in the areas served by it. 
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Parties are to agree from time to time upon a joint advertising and 
promotional program. All advertising is to identify the service as a 
through service operated by Continental and American. 


19. Access to Books and Records. Each party has the right of access 
to books and records of the other for the purpose of verifying costs, 
expenditures and other data pertinent to the agreement. 


20. General Provisions. (a) The selection of aircraft to be used 
and crew to be used is made by the owner. (b) Each party determines 
the stops to be made on its portion of the route (subject to the CAB). 
(c) In announcing departure or arrival of any through flight, the flight 
is to be specifically identified as a through flight operated by Continen- 
tal and American. (d) All aircraft operated in through service will 
carry a sign indicating the name of the owner of the aircraft and the 
name of the carrier whose crew is operating the aircraft. 

Though the foregoing provisions of the interchange agreement 
between Continental and American may be considered as representa- 
tive of the typical interchange agreement, significant variations exist 
in some agreements which are worthy of note as indicating the variety 
of methods of interchange operation which have been approved by the 
CAB. One variation existed under the interchange agreement of 
October 30, 1952 between Continental Air Lines and United Air Lines 
to provide through service between Seattle, Washington and Portland, 
Oregon on one hand and Wichita, Kansas and Tulsa, Oklahoma on 
the other hand by interchange of equipment at Denver, Colorado. 
(CAB Docket 5822, decided July 13, 1953.) Under this agreement it 
was contemplated that United was originally to be the lessor and 
Continental the lessee with these roles to be exchanged at a subsequent 
date. 

An interchange agreement between Capital Airlines and National 
Airlines of March 12, 1948 (CAB Docket 3291, decided April 28, 1949) 
under which the two carriers would operate through flights between 
cities north and west of Washington, D. C. on Capital routes on one 
hand and cities south of Washington on a National route on the other 
hand, with interchange at Washington, provided that the operation 
would be performed with Capital aircraft and crews between December 
15 and May 15 of each year and with National aircraft and crews during 
the six months following. This agreement also departed from the 
usual type of interchange contract, which provides a charge for lease 
of aircraft with each carrier receiving the revenues over its own route 
and bearing the expenses, through a provision for placing the revenues, 
including mail revenue, derived from the service, in a separate category 
with deductions therefrom to be charged against the lessor and lessee. 
The charges against revenues represent direct flying costs for the lessor 
and indirect costs for the lessee. Such charges are not actual costs but 
agreed-upon costs, adjusted every three months on the basis of experi- 
ence. Provision was made for a primary division of revenues on the 
basis of the ratio of each carrier’s expenses per mile to the total 
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expenses per mile operated. Any revenue left over was, under this 
agreement, to be divided 45 percent to the lessor and 55 percent to 
the lessee. 

A final example of a type of interchange arrangement that differs 
substantially from those discussed above is the agreement between 
National Airlines, Pan American World Airways and Pan American- 
Grace Airways (CAB Docket 4882, decided August 10, 1955) providing 
through service between New York and South American points via 
Miami and Balboa. Such service over the routes of the three carriers 
was to be initially provided under the agreement utilizing the aircraft 
of Panagra. This agreement also differs from the usual agreement in 
that only one party to the agreement, National, is a self-sufficient carrier 
while Pan American and Panagra require subsidy. 


BENEFITS OF INTERCHANGE SERVICE 


The most evident benefit to the traveling public of interchange 
service is the convenience afforded by eliminating the necessity of 
changing planes which was formerly required when only connecting 
plane service was available. Likewise, the traveling hazard of missing 
a connecting plane when a flight is delayed is eliminated by inter- 
change. From the airline point of view, interchange reduces ticketing 
and baggage and cargo handling costs as well as damage to perishable 
cargo through excessive handling. The usual reduction in flight time 
through interchange works both to the benefit of the passengers and to 
the air carrier through greater seat-mile availability for a given amount 
of equipment over a period of time. An interchange agreement in 
effect extends the route of an air carrier without the necessity of 
establishing maintenance and terminal facilities as would be necessary 
under a route extension granted by the CAB, providing certain of the 
benefits of such a route extension without corresponding increases 
in costs. 

A unique economic benefit to the carriers participating in an inter- 
change agreement is presented in the Opinion of the Civil Aeronautics 
Board in the Capital Airlines, Inc.-National Airlines, Inc., Interchange 
of Equipment Case (Docket 3291), decided April 28, 1949. As pre- 
viously mentioned, this agreement provided for interchange between 
points on Capital’s routes north and west of Washington and points 
on National’s route south of Washington. The board stated: 


Capital and National stress the value of the proposed inter- 
change as an aid to leveling out the present seasonal nature of the 
traffic of both carriers. Partly as a result of the seasonality of the 
passenger traffic carried, uneconomical passenger loads are experi- 
enced by both carriers during the seasons when traffic volumes are 
lowest. During 1947 National experienced its heaviest passenger 
loads during the month of March, when the load factor was 70 per- 
cent, and experienced its lightest loads during July when the passen- 
ger load factor was only 43 percent. Inversely, Capital experienced 
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its heaviest loads in the summer and its lightest loads in January 
and February. 

There is no doubt that the varying seasonal pattern of the two 
carriers’ passenger traffic makes possible considerable integration 
between the two systems under the interchange. Florida traffic to 
and from Capital cities, such as Buffalo, Milwaukee, and Pitts- 
burgh, moves predominantly in the winter season; on the other 
hand, traffic on Capital’s routes north of Washington moves in much 
greater volume in the summer than in the winter season. As the 
result of providing through-plane service between two areas having 
a strong community of interest and a seasonally inverse flow of 
traffic, the interchange operation should provide both carriers with 
additional business during their respective slack seasons. 

A further benefit to be anticipated from the integration of the 
two systems under the interchange is a better utilization of the 
personnel and equipment. This will result from the use of Capital 
aircraft and crews for the operation during the winter months 
when the volume of its service is at its lowest point and the use of 
National aircraft and crews during the summer period when the 
reverse is true. 


Civit AERONAUTICS BOARD CONSIDERATION OF 
INTERCHANGE AGREEMENTS 


Interchange agreements are filed with the Civil Aeronautics Board 
under a requirement in Section 412 (a) of the Civil Aeronautics Act 
for the filing of copies of agreements relating to pooling or apportion- 
ing of earnings and cooperative working arrangements. Under Section 
412 (b) the board must disapprove any agreement which it finds to be 
adverse to the public interest or in violation of the Act and must 
approve any that it does not find to be adverse to the public interest. 
In considering such agreements the Board has in most instances had 
presented to it in substantial and elaborate detail by the parties to 
the agreement, one or more of the benefits to be derived from inter- 
change as presented above. In almost every instance objections to the 
approval of these agreements have been interposed by other air carriers 
primarily on the grounds that such an agreement will divert a sub- 
stantial portion of the traffic from the planes of the objecting carriers. 
Frequently objections on this ground are interposed by carriers who 
themselves have an interchange agreement which had at an earlier date 
diverted traffic from the planes of the carriers seeking approval of the 
interchange agreement to which objection is taken. The Board, in 
most instances, has given little weight to this argument as representing 
a substantial or valid showing that the agreement under consideration 
was adverse to the public interest. 

One notable exception to the foregoing is the Board’s recent dis- 
approval (Reopened New York-Balboa Through Service Proceeding, 
Docket 4882 et al, decided November 23, 1954) in which the Board 
disapproved an agreement submitted by Eastern and Pan American 
on the grounds that such an agreement would be a substantial detri- 
ment to National Airlines and would therefore be contrary to the 
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public interest from the standpoint of sound competitive development 
of the air transportation system. In a recent opinion (Reopened 
Southern Service to the West Case, Docket 1102 et al, October 14, 
1954) the Board stated: “We reaffirm the conclusion that an inter- 
change which enables connecting carriers to provide through service 
without route extension should be approved unless an affirmative sub- 
stantial adverse effect upon the public interest is shown.” From an 
affirmative point of view the Board has considered faster schedules, 
elimination of delays and hazards, availability of the proposed service 
to a large number of passengers and potential cost reductions to the 
carriers as evidence that an interchange agreement is in the public 
interest. 

In the consideration of each agreement, considerable emphasis has 
been placed by the Board on the effect of the agreement upon air 
safety. Here it has been necessary that the parties to the agreement 
show that they have an effective program and adequate facilities for 
training each others’ crews on types of aircraft which are to become 
a part of the interchange service. Frequently the Board has made its 
approval of the agreement contingent upon one of the parties changing 
its instruments or instrument panels so as to bring them into con- 
formity with those of the other party to the agreement. 

Finally, over the approximate ten year period since World War I] 
during which the Board has considered many interchange agreements, 
it has developed what has now become a standard set of conditions 
which have either been placed in each order approving an agreement 
or have been incorporated therein by reference. The more significant 
of these conditions are set forth below: 

1. The initial interchange schedules and all subsequent changes 
therein shall be filed fifteen days in advance of the proposed effective 
dates thereof, and operations shall not be permitted thereunder until 
after they have been approved by the Board, such approval to be 
granted with or without hearing, as the Board may determine: Pro- 
vided, That the approval of the Board under this provision shall not 
be required for revisions which merely change the time of service to 
a point or points in schedules previously approved by the Board. 

2. Fifteen days prior to the date of commencement of operations, 
the parties shall file with the Board a complete supplementary contract 
covering any matters left to subsequent agreement under the inter- 
change agreement, including a specific provision with respect to the 
division of revenues from the interchange service. 

3. The parties to the agreement shall comply with the require- 
ments of Section 6 of the Railway Labor Act and existing collective 
bargaining agreements to resolve any conflict arising out of operation 
of the agreements. 

4. No operations under the agreements shall be discontinued with- 
out prior application to the Board and decision thereon, with or with- 
out hearing at the Board’s discretion. 
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5. The approval of the agreements granted herein shall terminate 
if at any time the Board finds that the continued operation of the 
parties under said agreements or under any of their provisions would 
be adverse to the public interest, or in violation of the Civil Aero- 
nautics Act of 1938, as amended, or of any rule, regulation, or order 
of the Board, now or hereafter in effect. 

6. No through-plane operations other than those approved by the 
Board shall be conducted under the agreements, and for this purpose 
a flight with the same plane between any two points shall be deemed 
to be a through-plane operation between any two points unless there 
is a layover at any intermediate point between said two points, such 
layover to be one and one-half hours after scheduled arrival time or 
one hour after such actual arrival time, whichever is later. 

7. The approval granted herein shall not be deemed a determina- 
tion for rate-making purposes of the reasonableness of any of the costs 
or charges claimed by any carrier under the terms of the interchange 
agreements. 

8. The Board retains jurisdiction of this proceeding for the pur- 
pose of imposing from time to time such further terms and conditions 
as it may find to be just and reasonable and for the further purpose of 
requiring the submission of such special reports on the financial and 
Operating aspects of the operations as the Board may from time to 
time order. 


9. The parties to the agreement shall render adequate through 
service to each city to which service is rendered pursuant thereto. 





SONIC BOOM: A DEFINITION AND SOME 
LEGAL IMPLICATIONS 


By ALLEN J. RoTH 


Major, United States Air Force Reserve 


N this rapidly growing jet and missile age the problem of “sonic 

boom” is becoming more and more apparent. Insurers of property 
are asking whether damage resulting from sonic boom is covered under 
the various insurance forms currently in use, such as, coverage under 
“aircraft” peril, coverage under “explosion” peril, and so on. Claim- 
ants’ as well as defendants’ attorneys are anxiously awaiting court 
decisions for legal determination of this mysterious newcomer to the 
liability family. 

To date it appears that there are no court decisions deciding even 
the basic character of a sonic boom. For this reason the author has 
submitted what he believes to be a workable definition of sonic boom 
for consideration by the courts deciding sonic boom matters.1 

Before the insurer’s or attorney’s questions can be answered with 
respect to damages alleged to have been caused by sonic boom, it is 
imperative that the phenomenon be understood in order to dispel some 
of the factual mist so that the legal problems can be seen more clearly. 
To that end the writer directs this article. 

Perhaps the first publicized occurrence of alleged sonic boom dam- 
age appeared in a nationally-known magazine wherein it was reported 
that a Marine Corps pilot, while in the process of capturing the trans- 
continental speed record, created a sonic boom over Terre Haute. In 
the home of Mr. and Mrs. Louis Howerton of that city the ceiling 
collapsed, they claim, as a result of the sonic shock wave directed at the 
ground by the descending jet.? 

Obviously, in processing a claim of this sort it is first necessary to 
understand the basic character of the phenomenon before proceeding 
further. 

Early in 1950, an Air Force radar operator using a new technique 
to gather test data by following the steep dive of a jet fighter through 
electronic tracings on his observation scope was startled by a deep- 
throated clap like thunder. Twice more that day and the next the deep 
booms rumbled unexpectedly as the operator followed similar dives. 
In wondering disbelief, he asked that the dives be repeated four times 
in quick succession. Distinct explosive sounds were heard each time. 
The somewhat happenstance discovery of the radar operator was the 
first recorded observation of the sonic boom, a widely publicized and 





1 Roth, Sonic Boom: A New Legal Problem, 44 A.B.A.J.— (1958). 
2 Life, July 29, 1957, pp. 15-21. 
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often misunderstood phenomenon of sound caused by an airplane 
traveling at supersonic speeds.’ 

To better understand the make-up of a sonic boom, it is first neces- 
sary to consider the object that generates the shock waves which cause 
the boom. Any mass traveling at a speed greater than sound, through 
air, will set up shock waves. The supersonic jet aircraft is one example. 
When the jet has a velocity equal to the velocity of sound, it is said to 
have a ‘“‘Mach number” equal to unity (Mach 1). At this point, under 
standard atmospheric conditions—a temperature of 15 degrees Centi- 
grade and a barometric pressure of 29.92 inches of mercury—at sea 
level elevation, the speed of sound is approximately 760 miles per 
hour. Thus it can be seen that temperature and barometric pressure 
are capable of affecting the point at which the speed of sound is 
reached under a particular set of circumstances. 

Since the barometric pressure roughly halves itself with every 
18,000 feet increase in altitude, and the temperature also decreases 
significantly at the greater heights, it follows that the higher an aircraft 
flies the sooner Mach | is reached, so that at 40,000 feet the speed of 
sound is about 660 miles per hour as compared to 760 miles per hour 
at sea level. Mach 2 is merely two times the speed of Mach 1. Mach 3, 
three times that of Mach I, and so on. 

Aerodynamicists classify speed ranges into four areas: subsonic, 
transonic, supersonic, and hypersonic. Subsonic is any speed less than 
Mach 1. Transonic is approximately Mach 1. Supersonic is more than 
Mach | but not over Mach 4.5, with hypersonic speeds exceeding the 
latter figure. 

When a jet aircraft penetrates the transonic and enters the super- 
sonic area, shock waves of intense pressure are created that attach 
themselves to the aircraft during supersonic flight. For all practical 
purposes, the shock wave attached to the nose of the plane, being the 
strongest, will be of prime concern, although it should be noted that 
other shock waves of less intensity also spring from the wing, canopy, 
and tail of the aircraft. So long as the aircraft flies at supersonic speeds 
the shock waves remain attached to it. 

The shock wave, upon its creation, takes on the form of a shallow 
dish perpendicular to the line of flight with the nose of the aicraft at 
the midpoint of the imaginary dish. As the speed of the aircraft 
increases, the form of the shock wave develops into a somewhat more 
conical shape. After the aircraft slows down and returns through the 
transonic area and is once again flying at subsonic speed, the shock 
wave detaches itself from the aircraft, follows the direction to which 
it was pointed at the moment of detachment and gradually smooths 
into a ball shape. This ball-shaped form of energy continues traveling 
under its own momentum until it finally dissipates. 

If, on the other hand, the object that has created the shock wave 
was pointed earthward at the time the shock wave was detached, the 





3 Rice, Sonic Boom, an undated pamphlet of North American Aviation, Inc. 
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resulting ball-shaped form of energy eventually strikes the ground and 
is interpreted by the human ear as a sonic boom. 

By its nature a shock wave is strongest at its point of origin, which 
in the case of a supersonic jet aircraft is at the nose of the aircraft. 
The shock wave becomes progressively weaker as it bends backward 
and extends outward from the aircraft. Even after the shock wave is 
detached by the plane’s slower speed, the strength of the shock wave 
will remain centered as it bends into a ball shape. It is also important 
to note that an attached shock wave may be capable of producing a 
sonic boom even though it is still attached to the aircraft. This would 
occur when the trailing edge of the cone-shaped wave reaches the 
ground during supersonic speeds in level flight. As the trailing edge 
of the shock wave is dragged along the ground each person standing 
along the line of the path of the supersonic aircraft will hear a boom 
if the shock wave has not been weakened by the distance it extends 
from the aircraft. Naturally, if the distance is too great the wave may 
not be of sonic boom proportions where it touches the ground. 

Thus far we have seen that there is a distinction between a shock 
wave and a sonic boom. Very often in the normal course of discussion 
of the subject matter this important dichotomy is either overlooked 
or completely misunderstood. A shock wave, either freed or attached, 
is merely a “potential” sonic boom which will eventually dissipate. 
It is only when some one, or some thing, in its path is disturbed by 
this form of energy that a complete sonic boom has been produced. 

Under the laws of physics a sonic boom has at least two undisputed 
characteristics of explosion, namely, a sudden application of energy 
and an accompanying noise or vibrational disturbance. Clearly, if a 
human or animal ear is located in the path of a sonic boom it is inter- 
preted as a loud noise. If no hearing mechanism is within range of 
the sonic boom it is more accurately described as a vibrational disturb- 
ance. In either event a sudden application of energy exists. 

The question arises—Is sonic boom an explosion? Webster defines 
“explode” as ‘““To burst or expand violently and noisily as an effect 
of a sudden production or release of pressure; as gunpowder explodes; 
the boiler exploded.” He defines “explosion” as “a violent bursting or 
expansion, with noise, following the sudden production of great pres- 
sure, as in the case of explosives, or a sudden release of pressure, as in 
the disruption of a steam boiler.” 

If full effect is to be given Webster’s definition it becomes doubtful 
whether a sonic boom would qualify as an explosion. Webster says 
“. .. the sudden production of great pressure. . . .” Obviously, there is 
nothing sudden about a shock wave produced by a jet aircraft, let us 
say, over Denver and subsequently dispatched over Kansas City, at least 
not in the sense “. . . as in the case of explosives. . . .” Explosives, as 
Webster uses the term here, are substances capable of developing a 
sudden pressure on their surroundings, this development of pressure 
being caused by the rapid conversion of the explosive substance into 
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gases having a much greater volume than the original explosive. The 
substances referred to may consist of gases, liquids or solids; for exam- 
ple, the explosive mixture of gas or petrol vapor with the air in the 
internal-combustion engine (gas) ; nitroglycerin (liquid) ; gunpowder 
(solid) . 

The other part of Webster’s definition wherein he says “. . . a 
sudden release of pressure, as in the disruption of a steam boiler, . . .” 
is equally wanting as a definition embracing sonic boom. Here we find 
that our hypothetical shock wave, with all its attendant characteristics 
—energy, noise, etc.—which was created by the jet in Denver, was in 
being at that time and remained so until dispatched over Kansas City. 
Hence, it is more accurate to say that the boom was a “sudden applica- 
tion of energy” rather than to refer to it as a “sudden release of pres- 
sure” as in the case of an exploding steam boiler. In other words, our 
hypothetical supersonic jet created the shock front over Denver, 
directed it cross-country, and dispatched it over Kansas City. Therefore, 
if these distinctions are validly drawn, a judge or jury may properly 
find that sonic boom is a sudden “application” of energy and not a 
sudden “release” of pressure. 

Under many extended coverage endorsements to policies insuring 
commercial and residential property loss by explosion is covered. But, 
the endorsements rarely contain a decisive definition of the term 
“explosion,” and it is doubtful whether any of the explosion exclusions 
are applicable to sonic boom damage unless clearly and specifically 
drafted to so provide. Therefore, it must be determined whether or 
not the phenomenon known as “sonic boom” is an explosion before 
coverage can be determined under those insuring agreements. 

The writer’s personal observation has disclosed that due to a de- 
cided lack of information on just what is a sonic boom, insurers tend 
to conclude that it is not an explosion and are adhering to that position 
pending further information on the subject. Indeed, this is brought 
about mainly by the fact that no cases have been decided to date. 
What the future holds in store is anyone's guess, yet, a reasonable 
prediction may be obtained by reviewing some case laws on the subject 
of explosion. 

The United States Supreme Court in Mitchell v. Potomac Insur- 
ance Company, decided in 1901, found no error in the trial court’s 
instruction to the jury over the meaning of the word “explosion” as 
used in an insurance policy: 

“Now, gentlemen of the jury, when the word ‘explosion’ was 
used in the policy, the company as ordinary men—at least its offi- 
cers were ordinary men and not, as I assume, scientific men—and 
the party insured an ordinary man, are presumed to have under- 
stood the word ‘explosion’ in its ordinary and popular sense. Not 
what some scientific man would define to be an explosion, but what 
the ordinary man would understand to be meant by that word. 


And, after all, the question here being explosion or non-explosion, 
is, what do you, as ordinary men, understand occurred at that time 
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in the light of all the testimony? Was it an explosion in the ordi- 
nary and popular sense of that word, ... ?’’ 


The Court in this case made clear that the word “explosion” when 
used in an insurance policy is that which ordinary men, not scientists, 
understand an explosion to be, and that the parties to a policy are 
presumed to have understood the word “explosion” in its ordinary 
and popular sense. 

A more recent case, Hyman & Company v. American Motorists 
Insurance Company, of 1955 vintage, distinguished the Mitchell case. 
The United States District Court of the District of Colorado was not 
fully in accord with the commonly accepted notion of what constitutes 
an explosion. The judge in the Hyman case spoke as follows: 


“. . . My decision must rest upon the facts, viewed in the light 
of the principles and reasoning of the cases, and the usual definition 
of explosion as ‘a violent bursting, or expansion, with noise, follow- 
ing the sudden production of great pressure, as in the case of 
explosions, or a sudden release of pressure as in the disruption of 
a steam boiler; also the noise made by such bursting.’ Webster’s 
New International Dictionary, 2d Ed. 

“It must be recognized that there are various degrees of violence 
and noise, explosions can be of different kinds or degrees. No single 
element, or the degree or extent of that element, furnishes the final 
answer. Yet it also must be recognized that every sudden tearing 
asunder from pressure from within is not an explosion, . . .’5 


Here we find the court is not at variance with the decision of the 
Mitchell case, yet, quite unwilling to apply the ordinary and popular 
sense of the term “explosion” to the breaking of a pipe in a boiler, 
preferring instead to classify it as a “rupture” even though the rupture 
was caused from within by sudden pressure and with sufficient violence. 


An even more recent case, Heffron v. Jersey Insurance Company of 
New York, decided in late 1956, again distinguished the Mitchell case. 
The court in the Heffron case said “Usually the parties in using words 
in an insurance contract are deemed to have used the word [explosion] 
in accordance with the ordinary meaning of the term. But it is other- 
wise where the language of the policy or the circumstances of the 
parties indicate a different intention.”® 

From the foregoing it may safely be stated that a court deciding a 
sonic boom damage case of first instance could apply the ordinary-man 
rule in regard to whether or not sonic boom is an explosion. There is 
no assurance however that sonic boom will be classified as an explosion 
under this rule since ordinary men may not tend to associate an aircraft 
flying at supersonic speed with the more commonly known explosive 
materials such as dynamite, gasoline, nitroglycerine, gunpowder, or for 
that matter, an exploding tank or boiler. 





4 Mitchell v. Potomac Insurance Company, 183 U.S. 42, 52 (1901). 

5 Julius Hyman & Company v. American Motorists Insurance Company, 136 
F. Supp. 8380, 884 (D. Col. 1955). 

6 Heffron v. Jersey Insurance Company of New York, 144 F. Supp. 5, 10 
(E.D.S.C. 1956). 
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Ordinary men are aware that these materials in one way or another 
always change form after the explosion has occurred, and when con- 
fronted with the facts of sonic boom, finding that the object which 
created the boom is still whole and unimpaired after the boom, they 
might thereby be influenced in favor of separating sonic boom from 
the ordinary and common experiences of explosion. Hence, since ordi- 
nary men could conceivably distinguish these explosive sources, i.e., 
fail to see a sufficient similarity, it may reasonably be predicted that 
sonic boom might very well be classified as a phenomenon other than 
an explosion. 

The same also holds true for the court whose decision “must rest 
upon the facts, viewed in the light of the principles and reasoning of 
the cases, and the usual definition of explosion.’ If the court should 
decide upon rigid application of Webster’s definition of explosion it 
may not be too far-fetched to speculate that very probably sonic boom 
will emerge as something other than an explosion in the ordinary and 
popular sense. 

The apparent uncertainty of the situation is perhaps best described 
by the courts themselves. “The term ‘explosion’ has no fixed and 
definite meaning either in ordinary speech or in the law.’’§ ‘““The word 
‘explosion’ is variously used in ordinary speech, and is not one that 
admits of exact definition.’® 

A legal representative of a nationally-known insurance company 
conveyed this interesting attitude to the writer: “As the word [explo- 
sion] has been used in conversation every day between peoples, and as 
it is used in the insurance contracts we write, we do not believe sonic 
boom to be an explosion. There may be many elements of similarity 
between the two, but there are points of difference also. We think of 
the explosion as being over instantaneously, whereas the sonic boom 
phenomenon continues for whatever length of time the plane is travel- 
ing in excess of the speed of sound. Until there have been more devel- 
opments and more knowledge released concerning the sonic boom 
phenomenon, we believe our position on [sonic boom] coverage should 
be as indicated.” 

The foregoing may very well be representative of the industry. 
Recently sonic boom damage occurred during the conduct of an air 
show in Oklahoma City. The damage was extensive, and the Insurance 
Commissioner called an informal hearing of all companies to explore 
the coverage available for such damage. The companies almost unani- 
mously reported their views on coverage in accordance with the above 
conclusions—i.e., sonic boom is not an explosion. 

Clearly, then, the “intention” of the insurers referred to above is 





7 Supra note 5. 

8 Vorse v. Jersey Plate Glass Insurance Company, 119 Iowa 555, 557, 93 N.W. 
569, 570 (1903). 

9 The United Life, Fire and Marine Insurance Company, v. John T. Foote et al, 
22 Ohio St. 340, 347, 10 Am. Rep. 735, 740 (1872). 
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not to include sonic boom when using the word “explosion” in their 
insurance contracts. 


Thus far we have seen that: 


(1) sonic boom damage is real, 

(2) to date sonic boom cases have not been litigated, 

(3) the basic character of sonic boom must be decided before lia- 
bility for damage resulting therefrom can be determined, 

(4) the primary question for determination is whether or not sonic 
boom is an explosion, 

(5) a fair prediction is that sonic boom will be legally defined as 
something other than an explosion. 


Who will eventually decide the question? “. . . [I]t is a question for 
the jury to determine, in all such cases, whether there has been an 
explosion, how and by what means produced, and whether the loss 
sustained was directly caused by the explosion, . . .’”2° Of course, an 
exception would be if the United States were a defendant in a suit 
brought under the Federal Tort Claims Act, in which case the suit 
would be tried by a judge without a jury." 

If the prediction contained in (5) above materializes, what will 
sonic boom be called? It is the contention of this writer that should 
the courts decide sonic boom is not an explosion they would of neces- 
sity have to hold that it is an entirely new phenomenon, and that this 
phenomenon is clearly limited to air since supersonic flight speed 
through air is an essential requirement for the creation of supersonic 
shock waves. 


So far, then, we have (a) a phenomenon of the air, (b) produced 
by supersonic flight, (c) which created shock waves of sonic boom 
proportions. There is yet one element necessary for a complete defini- 
tion of sonic boom, namely, it must strike something or someone so 
as to bring about a “‘booming” effect. This of course entails a sudden 
application of energy and an accompanying noise or vibrational dis- 
turbance, the two undisputed characteristics of explosion. 

Since it has been demonstrated that a sonic boom is a phenomenon 
of the air, and since it is common knowledge that there are many 
phenomena of the air, it is necessary to determine what kind of phe- 
nomenon sonic boom is. It was also demonstrated that significant 
characteristics of explosion are present in sonic boom. Therefore, it is 
correct to label the sonic boom as an explosive phenomenon of the air. 

Hence, the following definition of sonic boom evolves, and the 
writer submits this definition for consideration with respect to subse- 
quent litigation of the matter: 


SONIC BOOM IS AN EXPLOSIVE PHENOMENON OF 
THE AIR CAUSED BY SHOCK WAVES GENERATED 

AT SUPERSONIC FLIGHT SPEEDS. 
10 The Transatlantic Fire Inurance Company of Hamburg, Germany v. Michael 


T. Dorsey, 56 Md. 70, 82, 40 Am. Rep. 403, 408 (1881). 
11 28 U.S.C. § 2402 (1954). 














PROJECTIONS OF FLIGHT PERSONNEL 
EMPLOYMENT, 1960 


By STEPHEN P. SoBOTKA* 


Assistant Director of Research, the Transportation Center at North- 
western University. 


i awe air transport industry is now undergoing the most drastic 
technological change since its beginnings. Within the next three 
or four years, most major cities in this country will be served by new 
types of aircraft not previously used in commercial service. Starting 
late this year or early next year, Pan-American Airways will begin 
scheduled service with a Boeing-built jet aircraft which is even now 
undergoing flight testing by the manufacturer. 

In the course of the changes now underway, there also will be great 
and significant changes in the employment of flight personnel by the 
various airlines. A great deal of interest is focused on the changes in 
the numbers and types of persons who will be so employed. A recent 
publication by the U. S. Bureau of Labor Statistics! has attempted to 
forecast employment in the air transportation industry during the 
next few years. This article will develop another such forecast which 
appears to differ greatly with the one referred to above. 


Manufacturers of aircraft are currently holding orders for about 
225 turbo-jet and 169 prop-jet aircraft which will be delivered during 
the next several years for use by the United States carriers. With the 
delivery of these aircraft the capacity of the air transportation industry 
will increase to about 190 per cent of its 1956 level. It is not likely that 
the demands for air travel and air cargo will increase in equal propor- 
tion. Forecasts which have been made indicate roughly a 41 per cent 
increase in traffic in 1956-60.? It appears, therefore, that there will be 
a relatively large excess of aircraft in the hands of present operators in 
the United States. It is likely that these aircraft will be sold out of the 
industry either for business use within the country or to foreign flag 
line operators. 

As we have pointed out, the capacity of the industry is growing at 
a faster rate than the demand for its services. Inasmuch as the new - 
types of aircraft being introduced are significantly faster and very much 
larger than those they are replacing, the output of the industry per 





* Dr. Sobotka recently directed an extensive study of the economic implications 
with respect to manpower of the advent of jet aircraft into commercial use, at the 
Transportation Center at Northwestern University. He was assisted in the docu- 
mentation of this paper by Margaret Wiesenfelder, also on the research staff of 
the Center. 

1 Branch of Skilled Manpower and Industrial Employment Studies, Division 
of Manpower and Employment Statistics, U. S. Bureau of Labor Statistics, U. S. 
Department of Labor, April 1, 1957. 

2CAA: “1960-1965-1970 Civil Aviation and Federal Airways Forecasts,” De- 
cember 1956. 
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employee or, more specifically, per flying employee, will be increasing 
at a very rapid rate. 

In order to estimate the likely employment in the industry, one 
first must estimate the composition of the fleets which are likely to 
exist. While most of the new planes are very big and fast, one cannot 
simply assume that they will be replacing present large planes and base 
employment estimates on these assumptions. It is likely that these new 
planes will replace some of the current larger types of aircraft such as 
Constellations, DC-6s, or DC-7s, and that the replaced aircraft will 
replace, to some extent, still smaller aircraft such as the Convairs, 
Martins, and DC-3s. The Curtis Committee has published estimates 
of the types of aircraft likely to be used in 1960-62, 1965, and 1975.8 
Since the publication of this study, further orders for aircraft have been 
placed by the airlines, and it is therefore necessary to revise the figures 
somewhat. 


PROJECTIONS OF U. S. CERTIFICATED AIR CARRIER FLEET COMPOSITION 
1956 AND 1960 








(Curtis 
Report 
Esti- 
1956* 1960+ 1960-62 mates)t 
Small, Reciprocal 962 449 331 
990 557 523 
Small, Turboprop 28 108 192 
Medium, Reciprocal 633 494 474 
Medium, Turboprop = 633 136 674 182 743 
Medium, Turbojet — 44 87 
Large, Turbojet — 181 181 163 163 
TOTAL 1,623 1,412 1,429 





* CAA Statistical Handbook, 1956. 

+ Estimates based on Curtis Report and recently placed aircraft orders. 

t National Requirements for Aviation Facilities: 1956-75, Vol. III, Part I, 
p. 35. 


The Curtis Committee estimates that during the 1960-62 period 
there will be about 1,429 aircraft in the domestic fleets (see table) . 
Using subsequent orders as a guide, it is likely that the number of 
aircraft will be on the order of 1,400, or even somewhat less than that. 
These estimates are arrived at by assuming the above-mentioned rate 
of growth for the industry and aircraft utilization figures based on 
airline experience in 1956.‘ If one then also assumes that the conditions 





3 National Requirements for Aviation Facilities: 1956-57. Vol. I1I—Aircraft 
Characteristics, Part I—Civil Aircraft, May 1957. 

4 Monthly Report of Air Carrier Traffic Statistics; March, June, September 
and December 1956. 
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of employment of pilots, co-pilots, and engineers, insofar as they affect 
the number of flight hours per month, will remain stable, one arrives 
at a pilot employment figure of about 11,000 pilots by 1960 as opposed 
to approximately 12,000 in 1956. Further delivery of new aircraft in 
the 1960-62 period should result in some further decline in pilot 
employment. 

Civil Aeronautics regulations now require third crew members in 
the cockpits of all planes having a gross weight of more than 80,000 
pounds. This includes all four-engine planes now in use in the United 
States except DC-4s and Viscounts. Since the new planes being intro- 
duced are rather large, one must assume that they will be required to 
be flown with three men. As a consequence, the employment of third 
crew members? will not change in the same manner as the employment 
of pilots. 

The 1956 fleets were composed of about 1,620 aircraft. These air- 
craft required the use of 3,384 third crew members. We have estimated 
that 1960 fleets will include about 1,400 aircraft, yet because these 
aircraft are heavier, it is likely that they will require approximately 
4,500 third crew members. 

Total pilot, co-pilot and engineer (or pilot-engineer) employment 
of about 15,595 is projected as a result of the above computation, as 
against about 15,382 in 1956. While it appears that the employment 
of cockpit personnel as a whole will remain essentially stable during 
the next several years, industry output is rising at the very rapid rate 
of almost 10 per cent per year. Moreover, the change in the relative 
numerical significance of pilots and co-pilots versus third crew members 
is perhaps the most striking aspect of the changing pattern of airline 
employment of flying personnel. Recent attempts by the Air Line 
Pilots Association (AF of L-CIO) to seek jurisdiction over third crew 
members on turbo-prop and turbo-jet equipment can easily be under- 
stood in the context of the changing employment pattern discussed 


above. 


5 On some airlines the third crew member is an engineer, on others, a pilot- 
engineer. We are not separating these two groups since no matter what the nomen- 
clature, the third man performs essentially the same task on all airlines. 

6 CAA Statistical Handbook, 1956. 
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GOVERNMENT POLICY CONCERNING 
AIRLINE SUBSIDY 


By C. R. SMITH 


President, American Airlines, Inc.* 


HE temptation is great to dwell upon a subject which is uppermost 

among the immediate problems of the airline industry—the urgent need 
for adequate airline rates. But because there has been so much analysis and 
discussion of this subject recently, I will say only this: That the airlines 
cannot be expected to meet the costs of 1957 with rates which approximate 
those of 1942, fifteen years ago. 

I would like instead to discuss another subject, that of Federal subsidy 
for the airlines, for the establishment of sound public policy on that subject 
will have much to do with the future success of the carriers. 

In the earlier days of pioneering, our business was one which presented 
some unusual financial problems. We were in the unique and unenviable 
position of losing money each year even if we were to sell one hundred per 
cent of the product manufactured. The costs of operating airplanes were 
high, their load carrying capacity was limited, and even the total of potential 
income could not meet the cost of operation. 

Faced with that basic situation, we were kept in business only by the 
vision and courage of the national policy affecting air transportation. The 
government was willing to aid our business, by the payment of subsidy, until 
it could be self-sustaining. A similar policy of assistance, in another form, 
had previously accelerated the development of our railroad system. 

We shall always be grateful for the aid in early days. We have done our 
best to justify the promise of aviation, that it would be a worthy and useful 
addition to the national system of transportation. We have, by diligent 
work and devotion to sound business principles, done our best to advance 
the time when air transportation could be self-sustaining. The domestic 
trunklines have in fact reached a position where all of their present opera- 
tions are being conducted without subsidy. We are equally interested that 
subsidy will not again be required in the future. 

May I state at this point my own view regarding the appropriate role 
of Federal subsidy. I think it will be generally agreed that Federal financial 
assistance should be provided only where there is a clear-cut need for such 
aid to accomplish some objective in the public interest—an objective that 
could not otherwise be adequately realized. Subsidy should not be used as a 
means for removing the normal managerial risks associated with a business 
enterprise. Nor should it be used as a substitute for timely and effective 
regulatory action by the government. Therefore, as any portion of the indus- 
try reaches a position where it has the inherent capability for self-sufficient 
operation—assuming sound management and sound regulation—I believe it 
should be removed from the protection of subsidy assistance. 

It is difficult to discuss “the airlines” as a single group, with the implica- 
tion that all sections of the industry have or will have identical problems. 
This is especially so when the discussion relates to the justification, or 
potential justification, for Federal subsidy. Generally, for the purpose of this 





* Address delivered at Transportation Investment Forum for insurance com- 
pany executives, December 13, 1957, New York City. 
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discussion, the United States airlines can be divided into three groups: The 
overseas carriers, the local service carriers, and the domestic trunklines. 

The overseas carriers: Our overseas airlines compete in the world market 
for international air traffic, and in that field they compete with the carriers 
of other nations. A high percentage of their competitors, the foreign flag 
lines, are in effect instruments of their nations’ policies. Many of them are 
owned, wholly or in part, by the nations which they represent. Conditions 
of competition in the international field are, for that reason, different from 
those in the domestic field. Some of the foreign carriers can or do receive 
subsidy from their governments, in one form or another. For that reason 
our government should have the ability, I believe, to make subsidy available 
to United States overseas carriers if that should become necessary in order 
to maintain a suitable position in overseas commerce for the United States. 

The total subsidy needed by the United States overseas carriers has been 
decreasing, and some of the routes are now on a subsidy-free basis. We 
may hope that, ultimately, the total of this subsidy can be eliminated, but, 
for the present at least, the basic legislation which makes subsidy possible 
for these carriers should be retained. 


Local service carriers: This second group of carriers is certificated to 
serve the very short-haul routes and the smaller cities of the country; to 
provide a needed system of air transportation in many areas where air serv- 
ice cannot now be economically sustained by the available traffic, without 
aid from the government. Today it would be difficult for these carriers to 
make a living, or even to survive for long, without such aid from Federal 
subsidy. It is not clear that this situation will change soon, for the problem 
of profitable operation has been intensified by rising costs, These carriers 
provide a useful and needed public service, and government aid should con- 
tinue to be available to the extent of their reasonable requirement. 

It is important, of course, that such subsidy not be provided to under- 
write local service competition on routes already adequately served on a 
self-sufficient basis by subsidy-free carriers. It should instead be provided only 
to support needed public service which could not otherwise be maintained. 


Trunkline carriers: We come to the third classification of air carriers, 
the trunkline operators. They engage in business between the principal 
traffic centers of the country. They also serve many smaller communities, 
but the principal part of their traffic, and of their income, derives from 
traffic carried between the larger cities of the country. 

All of these carriers, at some period in their corporate existence, have 
received subsidy aid from the government. None of these carriers receives 
subsidy at this time. 

We can conclude, and I believe it to be a reasonable conclusion, that the 
subsidy paid during the early pioneering days, to all of the carriers involved, 
has proved to be a good investment for the government and for the country. 
But the real question, and one which concerns a national policy of basic 
importance, is whether or not the government should continue to leave the 
door open for possible resumption of subsidy to these trunkline carriers— 
to all or any of them. Obviously there must come a time when the trunkline 
carriers will be entirely “on their own,” and thereafter free to receive the 
benefits of growth and good management, but obligated also to pay, in the 
usual way of business, for mistakes which may be made in the management 
of their business. The real question is “has that time now arrived?” I believe 


it has. 
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The first question which the business man would ask is: “Can the total 
of needed trunkline service in the United States be operated with reasonable 
profit, without subsidy aid from the government?” The investment banking 
firms and insurance companies have done much statistical work in this area, 
resulting from their interest in air transportation as a field for investment. 
I am sure that they would agree that, given adequate rates and without 
wasteful competition being imposed on the carriers, the total of the trunk- 
line system should be able to operate profitably without government aid. 
That, I am sure, is the situation today. With a continuing growth of the 
business, which reasonably can be anticipated, there is every reason to con- 
clude that the total of needed trunkline service should be capable of self- 
sustaining, profitable operation. 

As a matter of fact, I believe that a good case can be made that the 
retention of subsidy for the trunkline carriers is apt to defeat the objective 
of a national system based on sound business economics, rather than other- 
wise. 

First, I believe it to be the history of American business that, given the 
basic economic opportunity for profitable, self-sufficient operation, a com- 
pany’s overall financial position will in the long run, be weakened rather 
than strengthened if there is simultaneously an opportunity to call on the 
government for aid. Business men are not greatly different from other 
people. Historically they have done their best when the end result of their 
work is dependent on the skill with which they manage their enterprise. 
A business man dependent on government aid, or a business man with the 
knowledge that government aid may be available, is a bit like a young man 
entering business with the background aid of a financially strong family. 
It is not at all impossible to do well under such circumstances, but the history 
of American accomplishment stems rather from the efforts of individuals 
and organizations which are “on their own.” 

Second, on the principal routes there are usually two or more carriers. 
On some of the routes there are as many as eight carriers. 

Some of these carriers have proven, unmistakably, that they can operate 
with profit, without subsidy from the government, provided transportation 
rates are reasonable and other aspects of Federal regulatory policy are 
sound. These carriers expect to operate without subsidy, and their plans are 
made on that basis. They receive no subsidy and expect none. 

If, however, the government should elect to subsidize one of the carriers 
on the route, the competitive situation would be seriously changed. The 
carriers who formerly competed among themselves, on an equal, non-subsi- 
dized basis, would then find themselves competing against a carrier partly 
underwritten by the Treasury of the Federal Government. 

It can scarcely be sound public policy to pit subsidized carriers against 
unsubsidized carriers. Competition which is financed with Federal funds is 
unlikely to be fair; indeed it cannot be fair, for certainly the resources of 
the Federal Government will outbalance any resources available to an indi- 
vidual carrier. 

Those who are in the business of lending capital may view their risk as 
being minimized if repayment thereof is guaranteed by the “need” section 
of the Civil Aeronautics Act. I am not sure, however, that this is a sound 
financial conclusion, for the loans are apt to be to many companies in the 
field of air transportation, and it would be little comfort if one loan should 
be improved by the provision of subsidy, while many other loans are dam- 
aged by the difficulties of Federally financed competition. I am sure that 
many financial institutions could view air transportation as a better credit 
risk if air transportation should be governed by the usual rules of good 
business. 
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We come then to what I consider to be some sound conclusions: 

1. The policy of the government, which provided aid for the carriers 
during their early pioneering days, was a wise policy and was beneficial to 
the national interest. As a result of that policy we have today the strong 
system of national and international air transportation with which you are 
familiar. Without that policy, certainly the time when that system of air 
transportation could be available would have been much longer delayed. 

2. We should encourage the reduction of subsidy in all areas of air trans- 
portation, in keeping with the respective ability of each major category of 
carriers to operate self-sustaining service. But we should preserve the abil- 
ity, through retention of the basic legislative authorization, to subsidize 
carriers engaged in overseas commerce, and in local service operation, when 
it is proven to be in the public interest to do so. 

3. Domestic trunkline operations have now reached a position where, 
with sound management and sound regulation, self-sufficient operation should 
continue to be possible for the future. Subsidy should no longer be available 
for such operation. The trunkline industry as a whole will, in my opinion, 
be best off in the long run if the government adopted such a policy clearly 
and unequivocally. 
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Compiled by J. G. Gazpik in cooperation with Dr. G. F. FITZGERALD, 
and Mr. A. M. LEsTER (ICAO) and Miss S. F. MACBRAYNE. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 
Air Navigation Commission: Signals To Be Used in Respect of 
Airspace Restrictions. 
Air Transport Committee. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 

10th Technical Conference: Miami, Florida, November 18-30, 1957. 

Joint Meeting of Traffic Conferences 1 and 2, Paris: November 19th, 
1957. 

Excerpts from IATA Facilitation Bulletin No. 7. 


INTERNATIONAL CRIMINAL POLICE COMMISSION (ICPC) 


Annual General Assembly (26th Session) Lisbon, Portugal, June 
17-22, 1957: Facilitation Questions. 


CASES AND COMMENTS 

“Dual Nationality in Airline Business—Greek Air Transportation 
Exploitation Agreement,” by Mr. Demetre Zepos, Attorney at Law, 
Athens, Greece. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


AIR NAVIGATION COMMISSION 
SIGNALS TO BE USED IN RESPECT OF AIRSPACE RESTRICTIONS 


Arising out of a former Report by the Air Navigation Commission (No. 
548) on the desirability of devising standard signals for the exchange of 
messages when an aircraft has committed an infringement of restricted 
airspace, the Council asked the Air Navigation Commission to consider the 
following suggestion: 


“Establish a procedure by which airlines would give advance 
notification of flights in the vicinity of restricted airspace to States 
controlling such airspace, when these were not States that would be 
automatically notified through the filing of flight plans.” 


The Air Navigation Commission considered three methods through which 
such a suggestion might possibly be implemented, as follows: 


(i) the individual notification of actual flights about to take place on a 
route in relatively close proximity of restricted airspace; 
(ii) a “standing” notification of: 
(a) the schedules of flights to take place on routes in relatively close 
proximity of restricted airspace; 
(b) the likelihood that aircraft operating in the vicinity of an 
aerodrome situated close to a national boundary might inad- 
vertently drift beyond the border. 


The conclusions of the Air Navigation Commission, which are now sub- 
mitted for information, were as follows: 
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Individual Notification of Actual Flights 


The Commission has assumed that such notification would be initiated 
at the same time as the filing of the flight plan and would virtually consist of 
transmitting relevant details extracted from the PLN to the State or States 
concerned. It is also presumed that, although this action would be initiated 
by the operator, it would only be to the extent of listing further addressees 
on the flight plan form, and the responsibility for supplying the necessary 
detailed information would devolve upon air traffic services. 

In general, those States likely to take drastic action following violation 
of restrictions imposed on their airspace are not connected to the AFTN.* 
It would therefore be necessary to transmit PLN** messages by means of 
other channels, the reliability of which is unknown. 

The Air Navigation Commission has therefore concluded that, unless 
100% reliability of communications could be assured and unless the system 
were completely free from breakdown, it might be conducive to even greater 
danger than exists in the present situation, since an unannounced aircraft 
violating restricted airspace under the new circumstances might be treated 
with more suspicion than it would have been, had the system of advance 
notification not been in operation. 


Standing Notification as per Flight Schedules 


The Air Navigation Commission considered that the formal notification 
of flight schedules on a standing basis is not in itself a desirable practice 
since it could, as in the case of individual notification, cause an aircraft other 
than those operated to a schedule, or any such aircraft in the case of sub- 
stantial delays, to be treated with more suspicion than it would have been, 
had the notification of flight schedules not been made. 


Standing Notification That Aerodrome Operations Are Likely To 
Inadvertently Drift Across an Adjacent National Border 


The Air Navigation Commission recognized that, although the chance 
of an aircraft infringing a restricted airspace is not so great in the vicinity 
of an aerodrome, where the precision of navigational aids is greater than 
en route, there would probably be an advantage in notifying, on a standing 
basis, the likelihood that aerodrome operations may inadvertently cross an 
adjacent border. The ANC considered, however, that such a likelihood is 
already known through the publication of aeronautical information on ap- 
proach patterns, etc., as required by ICAO Standards and Recommended 
Practices, that if further action were considered necessary, it would be a 
matter for local arrangement, and that, as no case had yet been reported of 
difficulties in similar circumstances, this would generally indicate that ade- 
quate solutions could be found whenever necessary. For these reasons, the 
ANC considered that ICAO action on the technical aspects of the question 
would not be profitable. 

The Air Navigation Commission informed the Council, therefore, that it 
was not in a position to offer a technical solution to the problem other than 
the alleviation of some of its aspects. These suggestions are contained in the 
aforementioned Report to the Council (No. 548—C-WP/2376, 11/3/57). 


AIR TRANSPORT COMMITTEE 


In December the ICAO Council finally decided to convene the Conference 
on Charges for Route Air Navigation Facilities in Montreal on 18 March 
1958. The documentation for this meeting is nearly complete. The Council 
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also received the Report of the 2nd Session of the European Civil Aviation 
Conference and agreed that the ICAO Secretariat shall carry out a number 
of tasks required by the recommendations in that report, although further 
consideration will need to be given if any of this work cannot be carried out 
without detriment to the other work of ICAO. Additional European States 
have joined the Multilateral Agreement on Commercial Rights of Non-Sched- 
uled Air Services in Europe, developed at the 1st Session of ECAC in 1955. 
As of 31 December 1957 this Agreement was in force between Austria, Den- 
mark, France, Norway, Spain, Sweden and Switzerland. Finland will be 
added to this number on 6 February 1958. As a result of a request from the 
Mexican Government the Council decided to defer the preliminary meeting 
on the coordination of air transport in Middle America which had been 
planned for the end of November 1957. The views of the States in the region 
are being canvassed to see whether the meeting should be held in the near 
future or postponed indefinitely. 

The project to provide, by means of Joint Financing, a VHF forward 
scatter communication system between Canada, Greenland and Iceland, 
coupled with a cable linking Iceland and Europe, made rapid progress during 
the summer of 1957. In November, however, a meeting of the Coordinating 
Group of Implementing States, held in Copenhagen, reported that: (a) no 
completely acceptable tender was received in so far as stand-by equipment 
requirements, circuit performance and performance guarantee were con- 
cerned; (b) no tender received would have permitted construction of the 
System within the limitations of the Joint Financing cost ceilings established 
in June; (c) additional financial and technical negotiations with the selected 
prime contractor would be necessary before contracts for the installation 
of the System could be signed. These problems were communicated to all the 
interested States and the matter is being further explored in an attempt to 
find solutions that can be generally accepted soon enough to avoid postponing 
the whole project for another year. 


Il. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


10th TECHNICAL CONFERENCE 
MIAMI, FLORIDA, NOVEMBER 18-30, 1957 


The 500-odd technical experts who attended the above conference included 
IATA member airlines, manufacturers, air forces and government agencies 
in the Americas, Europe, the Middle East, Africa, Australia and the Far 
East, as well as other international organizations. 

The main headings under which the work proceeded were: 

(a) Factors affecting turbine operations 

(b) Navigation aids and communications requirements 

(c) Meteorological requirements 

(d) Apron requirements 

(a) Factors Affecting Turbine Operations 

Conference studies were organized under five special committees, of 
' which the first was chaired by J. T. Dyment, Trans-Canada Air Lines, who 
presided over the first of the IATA-sponsored international study meetings 
on turbine-powered aircraft in 1950. Information derived by this group on 
factors affecting turbine operations was further reviewed by other groups 
meeting simultaneously to consider navigational aids and communications, 
meteorology, terminal apron requirements and flight planning. 

Fuel was a critical item on the Conference study list, because the turbine 
engine uses so much of it, and because turbine-powered aircraft cruise at 
higher altitudes where temperatures are extremely low. All aspects of fuel 
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supply, specification, management in flight, measurement and even dumping 
were examined. 

A particularly significant result of the meeting was an agreement between 
10 of the airlines at the Conference on a common jet fuel of the kerosene type 
which will have a freeze-point of minus 50 degrees Centigrade (minus 59 
degrees Fahrenheit). This agreement does not constitute an international 
standard, nor does it affect those carriers who wish to use fuels of the JP4 
and other type; but as a common requirement to be expressed by the airlines 
concerned to their own suppliers, it is expected to result in appreciable econ- 
omies in supply and storage. 

The meeting found that fuel management in flight will be simple and 
straightforward once valves and pumps are set for flight. It also determined 
that economical operation will require more accurate and reliable fuel quan- 
tity indication systems. 

Airlines and suppliers agreed that it will be desirable to measure jet fuel 
input by weight, rather than by quantity when tanking the aircraft, a fact 
which sets up a further requirement for weight meter tanking facilities. 

Other points which emerged from the fuel discussion were the desira- 
bility of under-wing refuelling, rather than the traditional over-wing meth- 
ods; the requirement for absolute cleanliness of fuel, and thus for improved 
filtration in fuel supply. 

The demands of turbine engines, on take-off and through all phases of 
flight, were exhaustively discussed. Tables of the effects of temperature, 
variations from sea level and other factors, as well as of optimum power 
settings, were compiled for the airlines by manufacturers. 

Reviewing the final phases of operation, the group were agreed that the 
economics of jet aircraft are such that they should not be subjected to 
holding, but should be brought directly into approach. Informal and general 
conclusions as to the best techniques for normal operation in the approach 
were reached. 

The Conference found that while jet aircraft will have rather different 
flying characteristics from present piston-engined aircraft, and will meet 
somewhat different flying conditions at their higher altitudes, they are 
sufficiently stable and highly maneuverable and should encounter no piloting 
problems which cannot be taken care of by routine pilot training. 

The turbine aircraft’s rapid climb through the lower levels of bad 
weather and icing to the comparatively more stabie higher altitudes will, 
on the whole, mean smoother flight for the passenger. 

Passenger comfort was a paramount consideration throughout the dis- 
cussions. It was felt that the principal limitations on rate of climb and 
descent will be those of comfort; and that they should be kept within a 
comfortable rate of change in cabin pressure, with floor angles during both 
climb and descent to be maintained within reasonable limits for both com- 
fort and convenience of catering. 

Special consideration was also given to external noise, particularly in the 
vicinity of airports. After a detailed review of manufacturers’ progress in 
the development of suppressors for their engines and of preferred take-off 
techniques, it was felt that jet noise levels should be no greater than those 
presently experienced with piston-engined aircraft. 

It was also held that this concern about noise will have a determining 
effect on climb techniques; and that studies so far indicate that it is desirable 
to reach populated areas at as high an altitude as possible, but at reduced 
throttle settings. 

As a basis for further development of noise suppressors, it was felt that 
operators will need more data of the sort which will enable them to evaluate 
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the weight and power loss penalties they may impose. The group therefore 
recommended that further studies be undertaken immediately through 
IATA. The airlines individually will be required to decide whether they wish 
suppressors of the fixed nozzle or retractable type, and it was indicated that 
short haul operators preferred the fixed type because of their comparative 
simplicity, while long haul carriers leaned toward retractable suppressors 
which, though heavier, imposed little or no thrust loss in cruising. 

Again in their consideration of take-off, the conferees agreed that it will 
help the pilot of the turbine-engined aircraft to encourage the development 
of a “go/no go” instrument or external runway marking device to tell him 
whether his rate of acceleration is acceptable for the conditions of take-off, 
particularly where runway lengths may be a critical operating factor. 

The Conference explored the problem of turbine operation under extreme 
climatic conditions and found that on the basis of data and suggestions 
supplied by the manufacturers and the air forces, neither polar nor tropical 
conditions present particular difficulties. For take-off conditions, it was felt 
that traditional coolants, such as water methanol, although undesirable, may 
have to be used. 

Other instrumentation needs which emerged from the discussions in- 
cluded a requirement for more accurate sensitive altimeters to assist 
adequate separation between aircraft in flight; and improved ambient 
temperature indications. 

Another incidental, but important requirement for jet operations, it was 
found, will be good housekeeping on airport aprons, because of the substan- 
tial suction power of jet engines. While they can ingest reasonable quanti- 
ties of sand and water without particular damage, they do not thrive on 
debris blown up by other aircraft taxiing by, or on maintenance tools, nuts 
or bolts left inadvertently in engine casings. The Conference felt that intake 
screens during taxiing and other movement on the apron have not proved 
satisfactory, but that intake covers fitted after shutdown have been effective. 


(b) Navigation Aids and Communications Requirements 


The Conference committee on navigation aids and communications 
requirements, headed by B. F. McLeod, Pan American World Airways, con- 
sidered that the turbine aircraft will make time an ever more critical 
operating factor and will enforce an even closer inter-relationship between 
navigation, communications, air traffic control and meteorology. 

In general, it held, the airlines will meet much the same problems which 
they encounter now. However, the speeds of the new aircraft will be consid- 
erably greater and the increased rate of communications and navigation 
functions will call for improvements and, where possible, automation of 
present facilities. 

A significant feature of this phase of the Conference was the first full 
international demonstration and discussion of the Doppler navigation sys- 
tem, from which the pilot can derive a continuous indication of his actual 
ground speed and drift angle. 

The system is based on the so-called Doppler effect—the shift in fre- 
quency of a radar wave transmitted from a moving source and reflected back 
by the surface of the earth. (Essentially, the same principle is used in radar 
speed traps on automobile highways.) 

Developed by the military over the past six years and now in limited 
military use, the system was declassified only several months ago. The U.S. 
Air Force and manufacturers of the equipment in the U.S., Canada, and 
Great Britain cooperated by presenting their views at the IATA meeting. 

The committee reported a lively interest in Doppler among the airlines, 
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particularly because it is a self-contained system, independent of ground 
aids, which provides automatically two of the three basic elements of navi- 
gation. (The third is heading, which is provided by separate systems, such as 
gyro-magnetic compass, free gyro, etc.). As such, it was felt to offer a 
greater measure of freedom of navigation anywhere over the globe than 
any other system now known. 

Doppler was also considered in relation to ground based aids; and it was 
felt that used in combination, they would provide a better degree of naviga- 
tion service than either type could give by itself. 

Considerable attention was also given to improved ground-based naviga- 
tion systems. 

The Committee explored the possibilities of automation in navigation and 
communications, and suggested that a number of routine functions in the 
future be taken off the shoulders of the pilot and assigned to mechanical 
devices in the cockpit. 

It showed particular interest in reports by individual airlines of tests 
of automatic reception of data from the ground by cockpit teletype, and 
recommended a study of means of automatic air to ground transmission of 
routine information which require only a limited vocabulary, such as posi- 
tion reports. 

At the same time, however, the Committee felt that for the foreseeable 
future, airline communications will require a good air-ground voice channel 
for less routine information requiring a larger vocabulary. 

The Committee also considered that computers in the aircraft could 
perform a wide range of other jobs, to a large extent limited only by the 
complexity and expense of the equipment. 

Doppler and heading information, it felt, might be fed into a computer 
to give the pilot continuous and easily read steering and present position 


information in relation to where he is and where he is going. Computers 
could similarly provide automatic wind observations by triangulating ground 
speed, drift and true air speed. 

The Committee also reviewed a number of new compass systems which 
will provide a substantial increase in accuracy and will be usable in polar 
regions. 


(c) Meteorological Requirements 

A third committee under the chairmanship of S.G. Olhede, Scandinavian 
Airlines System, concentrated on the meteorological aspects of the new 
turbine era; the more critical demands of high speed and high altitude oper- 
ation for data affecting all stages of flight; and the ways in which the 
reporting, forecasting, presentation and transmission of information can 
be streamlined and improved to meet the circumstances of greater range 
and speed and shorter flying times. 

New specifications for upper air charts to help forecasters give more 
satisfactory indications of winds at upper air levels in the higher tropo- 
sphere and lower stratosphere (between the 300 and 200 millibar pressure 
levels) were drafted by the committee, which urged that ICAO and WMO 
investigate a number of further improvements. It also held that upper winds 
and temperatures be reported by MET offices in relation to pressure alti- 
tudes, rather than true altitudes. 

Asking for the inclusion of data on high altitude jet streams in the upper 
air as a regular feature through special jet stream charts the Committee 
also pointed out a need for data on two other high altitude phenomena— 
clear air turbulence, which sometimes attends jet streams, and “lee waves” 
in connection with winds over mountainous regions whose effects can extend 
up to the stratosphere. 
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Information about clear air turbulence and lee waves, which it held can 
now be forecast, should be disseminated to pilots in special SIGMET mes- 
sages, the Committee felt. At the same time, the proposed ICAO form for 
reporting clear air turbulence by pilots should be simplified. 

Standardization of pictorial presentation of weather data on SW (signifi- 
cant weather) and cross section charts was urged. The group also recom- 
mended a number of changes in the form and presentation of MET charts 
used in briefing and included in preflight meteorological documentation. It 
pointed out that the range of individual flights will increase to the point 
where present charts will be insufficient to give the picture of the entire 
route needed to plan pressure pattern or “best time” tracks. For this reason, 
it urged the preparation of new charts to give continuous route coverage, 
up to and including the aerodrome of destination and its alternate aero- 
dromes. 

While the group agreed that pre-flight computing of mean route winds 
and “best time” tracks by MET offices is desirable to speed up the pre-flight 
calculation of the most economical fuel usage, it felt that this cannot now be 
standardized on a worldwide basis, and must continue to be worked out by 
individual operators with their local MET offices. 

Due to the anticipated increase in air traffic “collective documentation” — 
the wholesale distribution of this written data to all pilots—would be an 
acceptable means of lightening the workload of MET offices, the committee 
considered. It also envisaged the possibility of briefing by closed circuit 
television. 

At the same time, it recommended further study by IATA of the scales, 
projections and standard parallels of MET charts in order to achieve greater 
standardization and to eliminate unduly small scales, The study should also 
cover the possibilities of interchange of chart information by facsimile 
processes, it added. 

In-flight reporting of meteorological phenomena was also reviewed. It 
was recognized that in turbine operations pilots will have less time in flight 
to make and report observations, so that reports should be limited to winds 
and temperatures, elements which in future may lend themselves to auto- 
matic recording and transmission. 

The Committee found that the new jets will require highly accurate 
indications of landing conditions at aerodromes before they begin their 
descent and endorsed in principle a requirement for such landing forecasts 
and reports as recently established by the ICAO Jet Panel. If favored certain 
variations, however, suggesting that the form of landing forecast may be 
simplified in some areas; while in regions of heavy traffic density it might 
be desirable to substitute the broadcasting of two-hour forecasts on a 
routine basis, rather than to supply them specifically to individual aircraft. 

Standardization of dimensional units will be more urgently needed in 
the jet era, the group declared. Acknowledging that it may be impossible 
to obtain immediate worldwide agreement between the metric countries and 
those which favor English units, it held that there is an urgent necessity 
for a compromise which would at least assure that all MET data are 
reported to aircraft in flight in the same way throughout a given region. 

The committee also drew up a new timetable of recommended maximum 
delivery times to speed the passing of operational MET messages over 
ground channels and to keep abreast with the increasing speed of the 


aircraft. 
(d) Apron Requirements 


Conference discussions of jet handling and servicing at airport terminals, 
carried out under the chairmanship of R. E. Fisher, Pan American World 
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Airways, resulted in the preparation of a detailed information document 
which will be published by IATA for the guidance of airlines, airport 
authorities, suppliers and other interested parties. 

Aircraft and engine manufacturers, fuel companies, USAF representa- 
tives and airlines collaborated in reviewing the requirements of the jets 
in terms of apron systems, fixed services, load handling methods and pre- 
cautions against noise, blast, heat and fumes. 

The suggested arrangements are based on a number of basic principles 
arrived at or drawn from the discussions: 


that maneuvering of turbine-powered aircraft on the apron should 
be carried out under the aircraft’s own power; 

that hydrant refuelling is desirable where large quantities of fuel 
are to be supplied to turbine-powered aircraft; 

that open apron systems are undesirable and that where aircraft 
cannot be parked on stands immediately adjacent to the terminal 
building, the pier finger system best meets the Airlines’ require- 
ments; 

that use of passenger carrying vehicles will be even more unsuit- 
able with turbine-powered aircraft operations than with conven- 
tional aircraft. 


The Committee recommended that manufacturers be asked to supply 
specific information regarding the effect of blast and the noise levels which 
may be met on the apron or in terminal buildings, and devised a form by 
which this data can be supplied. 


FLIGHT PLANNING FOR JETS 


Greater precision of operations will be an absolute economic necessity 
for commercial jet transport, and airlines using the new aircraft will have 
to plan their flights to much closer tolerances, it was reported by a Commit- 
tee on flight planning, chaired by E. W. Pike, British Overseas Airways 
Corporation. 

Reviewing the experience of operators who have already flown turbine 
aircraft, the Committee found that the penalties for operating jets below 
their design efficiency point are much heavier than in piston-engine or even 
turboprop flight. 

Because the ratio of payload to gross weight is more critical in long 
range jet operations, weight control of any kind will be most important. 

While the Committee felt that there is no need to standardize flight plan- 
ning methods, it held that every airline will have to work out simple, rapid 
and comprehensive procedures for its own operations. It was able to put 
into the Conference record detailed information on several methods of flight 
planning already followed in jet operations. 

The group agreed that flight planning is a continuing process, which is 
begun on the ground, but which must be continued in the air to take account 
of flight progress and conditions. Operational calculations must therefore 
make allowance for all reasonable contingencies, such as diversion from 
route and the like. The Committee therefore urged that if operators are to 
avoid undue increases in costs, they must develop methods by which pilots 
can replan their flight rapidly and accurately in mid-course. 

The Committee warned, however, that flights can only be planned within 
the limits of facilities and services and that the airlines’ efforts to improve 
the efficiency of turbine operations can be cancelled if these services, par- 
ticularly air traffic control, cannot match the attractively high performance 
promise of the new aircraft themselves. 
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Noting the probability of increased vertical separation standards at 
higher flight levels, the Committee said that the airlines face severe penalties 
if airspace utilization is not made more efficient. These penalties will not 
only apply in high density traffic areas, it said, but may also be met in areas 
of lesser traffic where the lack of facilities will entail larger separation 
standards. 

On the other hand, the Committee reported that because of their higher 
speed, jet aircraft will not be as vulnerable as piston engined aircraft to 
the effects of winds en route and that on a given track, errors in wind fore- 
casts will be less significant than deviations from the optimum vertical 
flight path. 

The Conference was organized by the IATA Technical Director, Stanislaw 
Krzyczkowski. S. B. Kaufman, Pan American World Airways, was Vice 
Chairman of the sessions. 


JOINT MEETING OF TRAFFIC CONFERENCES 1 AND 2 
PARIS: NOVEMBER 19th, 1957 


International Air Transport Association announced on November 29, 
1957, that the scheduled international airlines have agreed to introduce a 
new “Economy” service across the North Atlantic beginning April 1, 1958, 
at fares 20 per cent below those of tourist class. 

The fares for the new service will be $252 one way and $453.60 round trip 
on the basic New York-London route. Fares between other North Atlantic 
gateway cities will vary somewhat. 

The agreement was reached in Paris during discussions carried over 
from the IATA Traffic Conference at Miami Beach a few weeks previously. 
Mr. Hugh B. Main, Vice President of Canadian Pacific Air Lines, who acted 
as Chairman of the Paris meeting, said the agreement also covered all other 
outstanding points of fares on the North and mid-Atlantic routes. 

Mr. Main said that the carriers hoped that the new economy service 
would appeal particularly to a new class of potential customer. It represented 
another major step on the part of the airlines in their sustained effort to 
offer cheaper transportation to the public. 

Seating on the economy service will be less spacious than that offered in 
the present tourist class. Food service will be simple, limited to sandwiches, 
tea, coffee, milk and mineral water, and no alcoholic beverages will be served 
or sold, The free baggage allowance, however, will be 20 kilograms (44 
pounds), the same as the present tourist allowance. 

Mr. Main said that, owing to rising basic costs, carriers found it neces- 
sary to raise existing first class and tourist fares by small amounts of $35 
and $25 respectively as from April 1 next. (The present fares are $400 
one way for first and $290 one way for tourist class, New York-London.) 

Carriers decided not to continue the existing 15-day excursion fare over 
the North Atlantic for the time being. 

Fares on the mid-Atlantic route were also subjected to a slight upward 
adjustment effective in first class only, from April 1 next. 

Special fares for immigrants and their families traveling during the off 
season will be retained and will be available on both tourist and economy 
services. 

All fares are subject to government approval before they can be intro- 
duced. 
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EXCERPTS FROM IATA FACILITATION BULLETIN No. 7 


Argentina: 

An informal report has been received concerning a First International 
Tourist Congress held in Buenos Aires. The Conference was attended by 
representatives of 25 countries drawn from tourist organizations and gov- 
ernments. The following Resolution was adopted by the Congress: 

“Simplification of entry and departure requirements for aircraft 

and passengers. 

The First International Tourism Congress in Argentina has 
decided: 

(1) The establishment in every country of an Air Transport FAL 
Commission which will be integrated with both officials han- 
dling the international air transport and representatives from 
the airline companies. It will be their duty to revise and sim- 
plify all the entry and departure requirements for aircraft and 
passengers. 

To take all the necessary steps to eliminate the red tape origi- 
nated by excessive controls, that prevent the normal develop- 
ment of air traffic. 

That all paper work for the arrival and departure of aircraft, 
passengers and baggage be accomplished according to the speed 
of means of transportation used. 

To take the necessary steps in order to require no more than 
the following documentation for the arrival and departure of 
tourists: 

(a) Any certification of identity and nationality. 

(b) International E/D card. 


(c) International vaccination certificate. 

To reduce to the minimum the number of documents required 
for the arrival and departure of international flights and in 
every case no more than the number of copies required in 
ICAO Annex 9.” 


Australia: 

The minutes of the 90th Meeting of the Australian Co-ordinating Com- 
mittee on Facilitation of International Air Transport indicate that the 
procedure for the issue of alien registration forms is to be amended in the 
interests of facilitation. 

Effective from 1st January 1958 these forms (RA2 and RA8) will be 
available at Australian Overseas Visa Issuing Offices. This means that pas- 
sengers travelling to Australia and who require to obtain a visa will be 
able to obtain and complete these registration forms before they commence 
their journey. It will still remain the responsibility of the delivering carrier 
to ensure that the forms when required are in the passengers’ possession on 
arrival in Australia and that the forms are correctly completed. 

While it is hoped that the airlines will eventually be released from the 
responsibility for ensuring the accuracy of these forms it is felt that the 
arrangement outlined above will be of great assistance to aircraft cabin 
personnel who at present are obliged to distribute these forms in flight. 


Canada: 


The Canadian Government has agreed to dispense with the passenger 
manifest for overseas traffic with immediate effect. The following is the text 
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of a letter received from TCA (and also addressed to other carriers operat- 
ing to Canada) by the Canadian Department of Citizenship and Immigration. 


“As the result of a recent meeting in Ottawa with Airline repre- 
sentatives it has been decided to abolish Passenger Manifests for 
overseas traffic and to accept an E/D (embarkation-disembarkation 
card) for Canadian citizens and returning residents. 

“In effect the documentation for persons arriving in Canada by 
air, directly or indirectly from overseas, is to be carried out as 
follows: 

(a) An E/D Card is to be completed (in ink and block letters or 
by typewriter) for Canadian citizens and returning residents 
arriving in Canada from overseas flights. Questions 1 and 6 
will be completed for Canadian citizens and all questions will 
be completed for returning residents. 

(b) The E/D Card in each case is to bear the flight number, port 
of entry and date. 

(c) Form Imm. 1000 is to be completed for each immigrant, non- 
immigrant, or Canadian citizen born outside of Canada, coming 
to Canada for the first time. 

(d) A copy of the general declaration is to be submitted on which 
is recorded the total number of passengers on board in flight in 
question. 

“The E/D Card may be printed by your company but should 
conform to the lay-out size, and color of the E/D Card utilized by 
the Trans-Canada Airlines. Undoubtedly Trans-Canada Airlines 
would be pleased to forward you a sample of their E/D Card on 
request. 

“The passenger manifest is being eliminated on the understand- 
ing that unnecessary work and delays will not result at ports of 
entry due to the lack of a nominal roll. The Immigration Officers 
are being informed that some allowance for errors must be made 
for the initial flights under the new system. A continuation of 
errors after the initial period of adaptation, however, would neces- 
sarily result in a change to a system which precludes errors.” 


Further improvements in Canadian Immigration procedures are antici- 
pated in the future and it is understood that form Imm. 1000 will be elimi- 
nated as from Ist January, 1959. 


Chile: 


Some time ago the Chilean Customs authorities proposed to introduce 
a new aircraft clearance document for air freight. It was intended that this 
document would be prepared at the point of origin for cargo destined to 
Chile. This document was obviously contrary to Annex 9 and would have 
created a great deal of difficulty for the airlines concerned. 

Subsequently, the airlines protested this proposal. In spite of the fact 
that the projected document was apparently prescribed in a Customs decree 
there appears to be some hope that its introduction will be successfully 
opposed. 


Tran: 

The withdrawal of various taxes imposed on passengers leaving Iran 
can be reported. Altogether three taxes were involved and through persistent 
representations they were, over a period of time, all removed. These efforts 
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have resulted in the withdrawal of charges varying in amount up to almost 
$30 (U.S.) per passenger. 

Subsequently, it was possible to lighten further the burden of taxes on 
airline traffic by eliminating a tax of 15 Iranian Rials on imported spare 
parts and pharmaceutical supplies. It is understood that attempts are being 
made to have this tax removed in respect of all cargo shipments. So far this 
has not been achieved but the latest development is that the charge on all 
shipments has been reduced to 5 Rials. 


Israel: 

The Israeli Customs Authorities introduced 1st September, 1957 a simpler 
form of customs declaration for returning residents. This declaration is 
made out in Hebrew, English and French. From the same date tourists 
visiting Israel will not be required to complete a form but will declare their 
baggage on an oral basis. 


Lebanon: 


There has been a relaxation in visa requirements by the Lebanese Gov- 
ernment. Existing legislation, apparently, did not prescribe the number of 
entries which might be made on a single Lebanese visa. The Ministry of 
Foreign Affairs has accordingly interpreted the legislation through explana- 
tory decrees so that consulates can issue to most classes of traveler visas 
for several trips over the maximum period of six months without additional 
charge. 

This development would seem to indicate a sympathetic attitude to facili- 
tation questions on the part of the Lebanese Government. 


Pakistan: 

Reports of the Airlines’ Facilitation Committee indicate that progress is 
being made. 

Customs checks on direct flights between East and West Pakistan had 
been the cause of a lot of irritation as the baggage of almost every passenger 
was thoroughly searched at Karachi, Lahore and Delhi and written declara- 
tions were required. These checks were abolished as from 3lst August, 1957. 

Unaccompanied baggage which previously had to be lodged at the air 
freight unit at Karachi can now be retained at the Karachi airport for three 
days during which the passenger may clear it as baggage. 

Pakistan has agreed to accept the Annex 9 E/D card with one added item. 


United Kingdom: 


The United Kingdom Customs authorities are taking measures to sim- 
plify cargo clearance. One of the ways in which this will apparently be 
achieved is through codifying descriptions of goods. U.K. Customs anticipate 
that they will be able to accept a coding system for import entry descriptions 
instead of two to ten lines of text as at present. The entered item would 
probably be Coded Main Heading, Coded Sub-heading, and brief 2/3 word 
description e.g. cigarette paper. The Report of the Select Committee on 
Estimates (from which these simplifications arise) contains a passage which 
shows admirably the urgent need for such a system. The Report noted that... 


“The point was made in several memoranda that many Customs 
and Excise forms were long and complicated and that there could 
well be some simplification. Representatives of both air Corpora- 
tions were emphatic in their view that codification of the Import 
and Export Lists would help the airlines, the traders and the depart- 
ment itself by making it easier and cheaper to apply modern 
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accounting methods both for checking and for trade statistics. The 
Import List contains such delectable entries as: 
“Mexican fibre or istel, madagascar fibre and gumati or 
gomuti fibre, not further dressed after scutching or decor- 
ticating.” 

“There are many descriptions of similar length and some obscur- 
ity, and the Sub-Committee saw at London Airport entries of great 
length on which sums such as only £2. were payable, Even writing 
out a single line every time one imports a small quantity of an 
article is obviously tedious and wasteful.” 

Simplification of Bar Box clearance. To elucidate this procedure it should 
be explained that this involves the transfer of duty-free stores to the air- 
craft. The simplification provides for direct transfer from bonded stores to 
the aircraft and not, as formerly, through a third point. It is interesting 
to note from the Select Committee Report that one of the British carriers 
anticipates a saving of £6000 yearly through this simplification. 


United States: 


From the beginning of December 1957, elimination by the U.S. of the 
requirement that airlines furnish passenger manifests on all international 
flights is expected to save the U.S. and foreign carriers $1 million a year in 
paper work. This saving applies only to entry into and departure from the 
U.S. Should other nations enter into reciprocal agreements with the U.S. 
to abolish the manifest, the saving will be substantially larger. 


Council of Europe: 


According to Reuter’s Agency, Paris, November 28th, 1957, persons 
travelling among 17 member countries of the Council of Europe may soon 
be able to travel without their passports. 

An agreement on the abolition of passports was reached at Strasbourg 
during the week prior to the above date. This agreement will be open for 
signature at next month’s meeting in Strasbourg of the Council’s ministerial 
committee. 


Il. INTERNATIONAL CRIMINAL POLICE COMMISSION 
(ICPC) 


It may be of interest to readers that between June 17-22, 1957, the above 
Association held its Annual General Assembly (26th Session) in Lisbon, 
Portugal, during which several Facilitation questions (the ICPC had 
endorsed Annex 9 at an earlier annual assembly) of interest to international 
aviation were raised, particularly the question of supervision of passengers 
in transit at airports. The majority of delegates expressed the opinion that 
such measures should be worked out at each location in a co-operative spirit 
between the security or policy officials and the airlines officials. 

A second matter raised at the meeting was the question of anonymous 
calls to airlines warning that a bomb had been placed on a plane. No final 
decision on this matter was taken. 


IV. CASES AND COMMENTS 


“DUAL NATIONALITY IN AIRLINE BUSINESS—GREEK AIR 
TRANSPORTATION EXPLOITATION AGREEMENT”* 


The recent Agreement! between the Greek State and one of its citizens 
relating to the exclusive exploitation of all air transportation, both in Greece 





* By Mr. Demetre Zepos, attorney at law, Athens, Greece. 
1 Agreement on Air Communication, 30th July, 1956. 
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and abroad, under the Greek flag, raises interesting questions in inter- 
national law. 

The Agreement goes into detail in regard to the conditions under which 
the exploitation must be made. 


The novelty of the Agreement is not its nature but rather the fact that 
the Greek citizen who enjoys the exclusive rights under the Agreement is 
also the subject of another Sovereign State? and has his permanent residence 
in a third State.? It is therefore safe to refer to the person who controls 
the new Greek airline as a person with dual citizenship. There is no prece- 
dent for such an arrangement and accordingly one might speculate as to 
whether there could be legal difficulties arising out of the existing bilateral 
air transport agreements to which Greece is a party. The contracting parties 
to the Agreement themselves appear to have contemplated certain difficulties 
because the Agreement under Article 22 provides machinery through which 
—in case of such difficulties arising—the ownership of 51% of the shares 
of the operating company could be transferred to proper Greek institutions. 
Paragraph 2 of Article 22 states “in the event of repeal of the exploitation 
licenses issued by the foreign governments or in the event of prohibition for 
the continuance of the exploitation of the airlines abroad, either in all their 
extent or in part, or in the event of non issuance of such licenses by one or 
by all the foreign governments for reasons based on the provision of the 
bilateral agreements referring to the right of each Government to withhold 
or to revoke such licenses in the case that it is not satisfied that the substan- 
tial ownership and the actual control are in the hands of a citizen of the 
other State .. .”4 





2 Argentine. 

3 Monte Carlo, Monaco. 

4 Article 22 reads as follows: Exploitation License. 

1. Immediately after the establishment of the Limited Company referred to 


in Article 2, it should take necessary action in order to obtain from the Foreign 
Governments with which the Greek Government has entered into bilateral agree- 
ments, the necessary exploitation licenses for the speediest inception of the operation 
of the airlines abroad, in the event that no such licenses exist. The Government 
with its competent services will always provide the concessionnaire with any neces- 
sary help to secure the issue of these licenses as well as to keep them in force in 
the future, using to this effect all the rights and legal means deriving from the 
bilateral agreements, since the Limited Company to be established will constitute 
the only Greek National Company for the exploitation of the air communications. 

2. In the event of repeal of the exploitation licenses issued by the foreign 
governments or in the event of prohibition for the continuance of the exploitation 
of the airlines abroad, either in all their extent of in part, or in the event of non 
issuance of such licenses by one or by all the foreign governments for reasons 
based on the provision of the bilateral agreements referring to the right of each 
Government to withhold or to revoke such licenses in the case that it is not satisfied 
that the substantial ownership and the actual control are in the hands of a citizen 
of the other state, the shareholders up to the completion of 51% of the shares are 
invited to proceed, within a period of 60 days as from the date of the written notice 
of the government to the company, to the transfer of the ownership of 51% of these 
shares and are obliged to proceed to such transfer as provided for in the following 
paragraph. 

3. The transfer will cover the shares from No. 1 to No. 7,650. In an eventual 
increase of the capital, the transfer will cover the new shares issued at the corre- 
sponding percentage from the first number of the new shares up to the serial 
number completing 51% of the new shares. These shares will be transferred by 
their owners either to a legal entity of public law or to one of the following banks: 
National Bank of Greece and Athens, Commercian Bank, Bank of Commercial 
Credit or to a Charity Institution or to an Institution of Public Benefit or to a 
Private Individual of the absolute approval of the Government which should be 
given within 5 days as from the date the request was made. 

In the event of a sale of the transferred shares, the value of these may be 
exported abroad, the Bank of Greece being obliged to grant the corresponding 
foreign exchange. 

4. After the lapse of the 60 day time limit without effect for any reason, the 
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In the Agreement the party acquiring the privilege of exclusive operation 
of the Greek airline is described as a Greek subject who is residing in a 
country other than Greece. Although the Agreement does not make reference 
to it, it is known, and not disputed, that Greece is not the center of his 
interests and activities and that he is a national of Argentina by voluntary 
naturalization. 

The bilateral air transport agreements to which Greece is a party® pro- 
vide in substance that each contracting party reserves the right to withhold 
or revoke a certificate or permit to an airline of the other party in any case 
where it is not satisfied that the substantial ownership and effective control 
are vested in nationals of either party to this Agreement.® 

The purpose of this clause is to give the contracting States a discretional 
right to look into the organization of the designated airline of the other 
contracting State and to satisfy itself that it is a national concern and that, 





Government is entitled by decision of the Ministry of Commerce published in the 
Government Gazette, to proceed to the reshuffling of the Administrative Board by 
replacing a certain number of its members, so that the majority be composed of 
persons appointed by the Minister of Commerce and represent him in exercising 
their duties as members of the Administrative Board of the Company. These per- 
sons will be selected among the governors or directors of the banks, manufacturers 
and professors of the Polytechnic School. The Administrative Board in its new 
composition will proceed to the selection of a person or persons who will exercise 
wholly or partly the rights of the Administrative Board, the term of service of 
those exercising up to that time these duties being terminated. 

5. Within another 60 day period after the lapse of the 60 day period men- 
tioned in para. 2 of this article, the aforesaid shareholders are obliged to carry out 
at any cost the transfer of shares referred to in paras. 2 and 3 of the same article. 
After the lapse also of this time limit without effect for any reason, the above 
shares devolve by ownership upon the State by decision of the Minister of Com- 
merce, published in the Government’s Gazette. This decision will be mandatory both 
for the Limited Company and the shareholders, owners of the said shares, no 
recourse being allowed against it before the courts or before the arbitration com- 
mittee of article 27 of this agreement. These shares will be sold by the State in 
public auction to persons of exclusively Greek nationality within a period of not 
longer than 90 days. The nominal value of the shares will be fixed as first offer. 
In the event that the auction does not take place due to the non appearance of 
bidders, it will be repeated within a 30 day period, the first offer being fixed at the 
nominal value reduced by 10%. Under the same conditions and with successive 
equivalent reduction each time the auction will be repeated until the sale is 
effected. The proceeds realized will be deposited with a bank abroad in the name of 
the shareholders, to whom these shares belong at the time of their transfer to the 
ownership of the State, in foreign exchange on New York. The Limited Company 
as well as its shareholders, owners of these shares, waive their right of appeal 
against the above auction and the right of compensation by the State because of 
the auction. 

6. All the above provisions will be included obligatorily in the by-laws of the 
Limited Company to be established in accordance with article 2. 

5 See, for example, Article 6 of the Agreement with the United States, signed 
March 27, 1946 (15 United Nations Treaty Series 233, 238). 

6 Substantially similar language is found in the agreements with the United 
Kingdom (35 U.N. Treaty Series 164, 178) and Syria (78 ibid., 71, 76). The corre- 
sponding provisions in the agreements with Denmark (35 ibid. 295, 300) and 
Sweden (94 ibid. 73, 78) are also similar but refer to nationals of the other party 
rather than of either party. In the agreements with The Netherlands (32 ibid. 115, 
120), Turkey (72 ibid. 131, 136), France (76 ibid. 61, 72) and Switzerland (94 
ibid. 217, 228), which have no authoritative English versions, the French words 
“elle n’a pas la preuve” are believed to have the same meaning as “it is not 
satisfied,” since the two expressions are used as equivalents in the official French 
and English texts of the 1946 agreements of France with the United Kingdom 
(27 ibid. 178, 178-179) are the United States (U.S. Treaties and Other Inter- 
national Acts Series, No. 1679). Similar provisions are contained also in the other 
air transport agreements to which Greece is a party. 
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in this way, the concession of third, fourth and fifth freedom traffic? will be 
exercised by nationals of contracting States only. Said discretional right 
enables Contracting States even to ignore fictitious arrangements, eventually 
made, and to take into consideration all actual elements proper to enlighten 
them. In this way, a designated airline could not have an assumed nationality. 

The control referred to here above was developed in Chicago in the 
standard form of agreement for provisional air routes® but was modified in 
the various bilateral agreements on several occasions without any substan- 
tial change in the principle which was that the State should know with whom 
they are dealing at all times. 

In designing this formula or in later developments there was no reference 
made to persons who have dual nationality and who may have an interest 
in corporations operating international services, but it is surmised that dual 
nationality can afford a good cover for the control of an airline by a person 
whose allegiance may be different from his visible nationality. It is some- 
what confusing for a State to know with whom it is dealing if the State 
deals with a person of dual nationality. Throughout the period in which the 
bilateral agreements remain in force the State which is party to one of these 
agreements with Greece might always ask which of the States is represented 
by the person in control of the Greek airline. 

There are certain technical legal questions which come to mind. First, 
dual nationality of shareholders of corporations in determining nationality 
of corporations, may cause a precarious situation because it is generally 
recognized in international law that a corporation is connected with a par- 
ticular country. This is in order that different rights and obligations by 
which it is affected may be assigned to the appropriate system of law.® 

The elements which connect a corporation to a certain country are three: 
(1) incorporation; (2) control and management; and (38) the transaction 
of business. These elements may produce different legal effects. If all three 
elements above affect one country only the corporation is obviously a national 
of that country; but if they are separated in regard to locality some difficulty 
is bound to arise. For instance, a company, although incorporated in one 
State, may assume an enemy character, if the persons in de facto control 
of its operations either reside in an enemy country or take their instructions 
from enemies.!° It is conceivable, therefore, that the dual citizenship of a 
person in control of the operations of a designated airline could result in a 
declaration of enemy character of the designated airline by a third State, 
which is in conflict with one of the States of which the person in de facto 
control of the operation of the airlines is a national. 





7 The Third Freedom: The privilege to put down passengers, mail and cargo 
taken on in the territory of the State whose nationality the aircraft possesses; 

The Fourth Freedom: The privilege to take on passengers, mail and cargo 
destined for the territory of the State whose nationality the aircraft possesses; 

The Fifth Freedom: The privilege to take on passengers, mail and cargo 
destined for the territory of any other contracting State and the privilege to put 
down passengers, mail and cargo coming from any such territory. (See Proceed- 
ings of the International Civil Aviation Conference, Chicago, Illinois, November 
1-December 7, 1944: Vol. 1, p. 179) The Department of State, U.S.A. 

8 See Final Act, Resolution VIII, ibid., p. 127. 

®This is, however, not free from difficulties. For instance, Schuster in his 
book on the Nationality and Domicile of Trading Corporations (The Grotius Society, 
Vol. VII (1917) p. 59 holds that: “Strictly speaking, the conceptions of nationality 
and domicile in their ordinary meaning are not applicable to corporate bodies. 
Nationality imposes duties which can only be performed by human beings and 
confers rights which only human beings can enjoy. The elements constituting 
domicile include an animus as well as a factum, and a corporation being an inani- 
mate body is lacking in the first named element.” Nevertheless, it is doubtless 
that a corporation has nationality, domicile and residence in international law. 
10 Cheshire: Private International Law: 2nd Ed. at p. 199. 















INTERNATIONAL 99 


Dual nationality may have effect on the domicile of the corporation as well. 
It is recognized in international law that a corporation has only one domicile. 
No corporation can have two domiciles.11 The test of domicile in English 
law was laid down by the Exchequer Division in Cesena Sulphur Co. v. Nich- 
olson12 to be “where the brain which controls the operation of the Company 
is situated.”13 If this case is to be followed in the strict sense in other 
jurisdictions, it is conceivable that the domicile of designated airlines would 
nevertheless follow the person whose brain controls its operation, therefore 
even though the Greek airline may be incorporated in Greece, it may be 
considered to have a domicile outside of Greece, i.e. at the place where its 
main shareholder or the person actually controlling its operation has his 
principal place of business.14 

Furthermore, there is little doubt that a State which may have some 
dispute with Argentina could proceed against the Greek airline if it consid- 
ered that it was controlled or owned by a citizen of Argentina.’® If such a 
State were to apply the principle to the present arrangement made by Greece, 
it is not inconceivable that the Greek airline and its assets might be consid- 
ered either Greek or Argentine by a third State, irrespective of the flag 
which the aircraft carries. It is well recognized in international law that in 
case of dual nationality of a person, the State may treat him as a subject 
of either of the two States to which he owes allegiance.1¢ 


Some of these questions might not arise in peacetime but they could arise 
in wartime, Indeed the possibility of corporations having enemy character 
has been the concern of many countries, particularly in wartime. For exam- 
ple, a corporation came under the jurisdiction of legislation on enemy prop- 





11 Udny vs. Udny (1869) L.R. 1 Se. & Div. 441. 

12 1876 1 Ex. D. 428. 

13 In the Cesena Case the company was incorporated under the Companies Act 
(though later registered in Italy) for the purpose of taking over and working 
sulphur mines at Cesena in Italy. The practical business of manufacturing and 
selling the sulphur was administered by an Italian delegation, including the man- 
aging director who was permanently resident at Cesena. No products were ever 
sent to England, the books of account were kept in Italy, and two-thirds of the 
shareholders were resident Italians. These facts went to show that the center of 
business was in Italy. On the other hand, however, the articles of association showed 
that the objects of the company included the acquisition and working of sulphur 
mines, not only in Italy, but at any place where sulphur was likely to be found. 
Again, there was a Board ol Directors which met in London and which had sole 
order, direction and management of the working of the company’s mines, the mode 
of the disposal thereof, and the general business of the company. The shareholders 
meetings were held in London and it was there that dividends were declared. 
(Cheshire: op cit., p. 198.) 

14 Of the joint stock of the operating company, formed in 1957 in Greece for 
exploitation of Greek airlines pursuant to the Agreement of 30th July, 1956, the 
concessionnaire appears as owning personally only 45%, 55% appearing under the 
ownership of his three sisters. Especially about 54% appear owned by one of said 
sisters, whose husband, being not a known resident of Greece, is also a national 
of a Latin American State. However, it is commonly believed that the concession- 
naire’s brain is the brain solely controlling the airline’s operation. Actually he 
appears: deciding almost on everything (the number and persons to be members 
of the Board of Directors and having the management of the airline, inclusive), 
carrying out negotiations and entering into agreements with the airlines’ personnel, 
with the Greek and other governments, with other airlines, with aircraft manu- 
facturers, etc. 


15 There are several cases on this principle mentioned by Oppenheim on 
“International Law,” 6th Ed., at p. 609. 

16 Reference is made to the case on record where a person born in Austria, 
naturalized in Chile, but not having lost his Austrian nationality, having become 
a resident in England, was compelled to register in England as an enemy alien at 
the outbreak of World War I. The danger of this may not be inherent, but in time 
of war, it certainly is not an exceptional situation. (Oppenheim’s International 
Law: Lauterpacht, Vol. 1 Peace Jbid., p. 608.) 
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erty when it was controlled by enemies, i.e. when it was controlled by 
individuals or representatives of corporations who themselves were consid- 
ered enemies. It was the English courts which first applied this concept of 
“piercing the corporate veil.”!7 The control test was then adopted by the 
Peace Treaties of 1919 and applied by the Mixed Arbitral Tribunals estab- 
lished after the First World War.18 

World War II revived the problem. It was a known fact that German and 
other enemy interests were often concealed through affiliations with Ameri- 
can or neutral corporations. It was not only by legal ownership of stock 
that a material influence could be exercised on the management of such 
corporations, but also by long term loans, options, contractual or personal 
relationships and a variety of other methods of control. To defeat the wide- 
spread use of the corporate structure in concealing enemy interest, the 
Trading with the Enemy legislation of World War II established the control 
test by statutory provisions in various countries and determined, to various 
degrees, the incidence of control.!® Court decisions were rendered in several 
States on the basis of newly enacted statutory provisions in determining the 
enemy character of domestic and neutral corporations.2° The Supreme Court 
of the United States also approved of the control theory.2! So did the agree- 
ment of May 25, 1956, between the United Kingdom, the United States and 
France with Switzerland.?? 

The control test was also adopted in the Peace Treaties with the Axis 
Satellite countries (February 10th, 1947) and in Article 33 of the Peace 
Treaty with Rumania.?3 

There is every possibility that the principles governing the control system 
heretofore described can be applied to foreign corporations operating airline 
services even in peace time. The highly competitive aspect of international 
air transport makes States suspicious regarding commercial rights, particu- 


larly if these rights pertain to Fifth Freedom traffic. States could become 





17 Daimler Co. Ltd. v. Continental Tyre and Rubber Company (Great Britain) 
Ltd., 1916, 2 A.C. 307. 

18 For cases see Annual Digest and Reports of Public International Law Cases, 
Years 1919-1942 (ed. by Lauterpacht, 1947) p. 472: Schwarzenberger, International 
Law, Vol. 1 (2nd ed., 1949) p. 177. 

19 Domke, Trading with the Enemy in World War II, p. 127 (1943), and The 
Control of Alien Property, p. 100 (1947). 

20 England: Part Cargo ex M. V. Glenroy (1945) A.C. 124; Lowenthal v. Att. 
Gen. (1948) 1 All E.R. 295; International Law Quarterly, Vol. 2, p. 92 (1948). 
Australia; Re: G. Hardt & Co. Pty., Ltd. (1940) 18 Australian L. J. 425. Union of 
South Africa: Overseas Trust Corporation Ltd. v. Godfrey, South African L. R. 
(1940) Cape P.D. 177. France: S.A. Les Parfums Tosca, Dalloz. Heb., (1940) 11; 
Societe Somatex, ibid., 22. Argentina: Merck Quimica Argentina S.A. v. Gobierno 
Nacional, Jurisprudencia Argentina, Vol. 3, p. 280; Revista Argentina de Derecho 
Internacional, Vol. 10, p. 219 (1947). 

21JIn Clark, Att. Gen. v. Uebersee Finanz-Korporation, A.G. 332 U.S. 480 
(December 8, 1947), American Journal of International Law, Vol. 42, p. 470 
(1948), dealing with a Swiss corporation alleged to be controlled by German inter- 
ests, namely those of the family of the auto-industrialist, Fritz Von Opel, the 
Court said: “The property of all foreign interests placed within reach of the 
vesting power not to appropriate friendly or neutral assets but to reach enemy 
interests which masqueraded under those innocent fronts ... The power of seizure 
and vesting was extended to all property of any foreign country or national so 
that no innocent appearing device could become a Trojan horse.” 

22 It provides in its Annex IV (B2) for the liquidation of property interests 
in Switzerland possessed by German nationals residing in Germany through organ- 
izations under non-German ownership or control. Consequently, the Swiss-Ameri- 
can Agreement of November 22, 1946, terms an enemy any corporation situated 
within any foreign country which is a national of Germany, Japan, Hungary, 
Rumania or Bulgaria by reason of the interest therein of any government or 
person specified in this paragraph. 

23 Oppenheim, op. cit., “Double nationality, etc.” pp. 608-609. 
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apprehensive lest any right accorded to the other State might be capable 
of extension to others than those for whom they were originally intended. 

This is further supported by a reference to certain general principles 
of international law, governing the position of third States with respect to 
a person of dual citizenship. Article 5 of the Convention on certain questions 
relating to the conflict of nationality laws prepared at The Hague Conference 
for the Modification of International Law, in 1930, reads as follows: “Within 
a third State, a person having more than one nationality shall be treated as 
if he had only one. Without prejudice to the application of its law in matters 
of personal status and of any conventions in force, a third State shall, of 
the nationalities which any such person possess, recognize exclusively in its 
territory either the nationality of the country in which he is habitually and 
principally resident, or the nationality of the country with which in the 
circumstances he appears to be in fact most closely connected.”24 

This article is, in fact, a restatement of the principle of “active” or 
“effective” nationality reflected in many decisions of international tribu- 
nals?5.26 Article 5 above has been tested in the Nottebohm Case2? in which 
it was held that: “International arbitrators ... have given their preference 
to the real and effective nationality, that which accorded with the facts, 
that based on stronger factual ties between the person concerned and one 
of the States whose nationality is involved. Different factors are taken 
into consideration, and their importance will vary from one case to the next: 
the habitual residence of the individual concerned is an important factor, 
but there are other factors such as the center of his interests, his family 
ties, his participation in public life, attachment shown by him for a given 
country and inculcated in his children, ete. 

“Similarly, the courts of third States, when they have before them an 
individual whom two other States hold to be their national, seek to resolve 
the conflict by having recourse to international criteria and their prevailing 
tendency is to prefer the real and effective nationality. 

“The same tendency prevails in the writings of publicists and in practice. 
This notion is inherent in the provisions of Article 3, paragraph 2, of the 
Statute of the Court. National laws reflect this tendency ... In the same 
spirit, Article 5 of the Convention (of 1930) refers to criteria of the indi- 
vidual’s genuine connections for the purpose of resolving questions of dual 
nationality which arise in third States.” (At pp. 22, 23. Emphasis supplied.) 

Accordingly, one might be permitted to make the following conclusions: 

1. Where the designated airline is controlled by a person holding dual 
nationality, the airline may not be considered to be under the effec- 
tive control of a national of a contracting State. 

. The dual nationality of the persons controlling the airline might 
create difficulties in private international law in determining the 
domicile of the corporation and accordingly legal relationships in 
which domicile is of importance become confusing. 

. Finally, a person with dual nationality in control of a designated 
airline might prejudice the position of that airline inadvertently 
with his acts or by the mere fact that he has a nationality other 
than the nationality of the designated airline. 





24179 League of Nations Treaty Series 89. 

25 Orfield, “The Legal Effects of Dual Nationality” 17 George Washington 
Law Review 427, 431-482 (1949). Cf. Also Articles 10 and 11 of the Bustamente 
Code of Private International Law, 86 League of Nations Treaty Series 111; 
Inter-American Juridical Committee, Report and Draft Convention on the Nation- 
ality and Status of Stateless Persons, Pan American Union, October, 1952, Article 
4; and Article 3 (2) of the Statute of the International Court of Justice. 

*6 Weis, Nationality and Statelessness in International Law (1956), 181. 

*7 Liechtenstein v. Guatemala, 1.C.J. Reports 1955, p. 4. 





JUDICIAL AND REGULATORY DECISIONS 


ADMIRALTY JURISDICTION IN WRONGFUL DEATH 
ACTIONS ARISING FROM AIRPLANE CRASHES 
INTO THE HIGH SEAS 


HE absence of any common law remedy for wrongful death has been 

remedied in most jurisdictions by statutes which authorize recovery by 
the decedent’s representative. It is not questioned that the statutes of the 
several states are available to representatives of passengers killed in airplane 
crashes within the territorial limits of the United States.1 However, when 
the death is caused by a crash into the high seas beyond the territorial limits 
of the United States, the source of the remedy and the proper forum in 
which to bring the action are in dispute. This problem has arisen as a result 
of decisions which have held that the Federal Death on the High Seas Act 
(F.D.H.S.A.) provides the exclusive remedy in such actions and that this 
remedy may be asserted only in admiralty.” 

This situation was recently highlighted in the case of Higa v. Transocean 
Airlines.? The decedent, a resident of Hawaii, was a passenger on an airplane 
which crashed into the Pacific Ocean. The plane was owned by a California 
corporation. As a basis for recovery in a diversity suit in the Federal Dis- 
trict Court for the District of Hawaii, the plaintiff relied on Section I of 
the FDHSA.‘* However, the action was dismissed for lack of jurisdiction, 
but without prejudice to the filing of an appropriate suit for damages in 
admiralty.5 

On appeal, the United States Court of Appeals for the Ninth Circuit 
affirmed the dismissal. The court held that an action under the FDHSA 


may be brought only in admiralty. Furthermore, the court held that a diver- 
sity suit could not be maintained unless the laws of Hawaii specifically 
provided a remedy for a death on the high seas, beyond its territorial waters. 


ADMIRALTY OR NON-ADMIRALTY FORUM 


If it is assumed that the FDHSA provides a federal remedy for a death 
occurring on a transoceanic flight, it is uncertain whether or not the claimant 
can avoid the admiralty forum by asserting a state death statute or the 
FDHSA in a non-admiralty forum. Significant motivation prompts the 
claimant to bring his action in a state court or in the civil side of the federal 
district courts, rather than in the admiralty side of the district courts. Since 
the admiralty proceeding follows the civil law tradition, a jury is not avail- 
able in the admiralty courts.6 Moreover, the discovery procedures of the 
Federal Rules of Civil Procedure or of the modern state pleading codes are 
broader than those available in the admiralty courts.7 It is not surprising, 
therefore, that the cases involving deaths on the high seas are marked by 
attempts to assert the FDHSA in non-admiralty forums. The cases conflict 
as to whether the statute is enforceable in a court of law as well as in 
admiralty.8 However, both the express language of the FDHSA and its 
legislative history support the view that it is cognizable only in admiralty.® 

An amendment to the FDHSA permitting an action at law would not 
only benefit claimants, but would be consistent with other congressional and 
judicial policies with respect to actions arising from personal injuries of 
a maritime nature. Prior to the enactment of the FDHSA, the general mari- 
time law, like the common law, did not provide a remedy for survival of a 
decedent’s claim.!° 


NOTE: Footnotes will be found at end of this article. 
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However, despite the Constitution’s exclusive grant of admiralty juris- 
diction to the federal judiciary,11 the “saving to suitors” clause of the 
Judiciary Act of 1789 was interpreted as allowing the laws of the states as 
well as the federal maritime law to grant remedies in controversies arising 
from maritime matters.!2 Both the state courts and the federal admiralty 
courts, therefore, entertained actions under state death statutes for maritime 
injuries resulting in death.13 The motivation behind the enactment of the 
FDHSA, in addition to the lack of uniformity created by the application of 
local death statutes, was the fact that they failed to provide a remedy for 
all cases of death on the high seas.!4 

Since the enactment of the FDHSA, the cases are unanimous in holding 
that the state death statutes can no longer be applied to actions arising on the 
high seas.15 Although these decisions were based upon the language of the 
FDHSA and its legislative history, a dictum in the Higa case raised some 
question as to whether the FDHSA alone provides the exclusive source of 
action.16 However, even if there were nothing in the FDHSA or its legisla- 
tive history indicating that its purpose was to provide the exclusive right 
of action for death on the high seas, it is doubtful whether the state wrong- 
ful death statutes would still be saved by the “saving to suitors” clause. 
This is due to the development of the maritime supremacy doctrine which 
requires that in most cases involving maritime matters the substantive right 
and liabilities of the parties shall be governed by the general maritime law 
as expounded by the federal admiralty courts and by Congress.!7 This doc- 
trine does not mean that the jurisdiction of the state courts in maritime 
actions is no longer saved by the “saving to suitors” clause. However, when 
a state court accepts jurisdiction over such a case it can still follow its own 
rules of procedure and grant relief according to its own laws, but it must 
look to the general maritime law to determine the substantive rights and 
liabilities of the parties.18 Thus, the deceased passenger of the Higa case, 
if he had lived, could have still maintained an action at law for damages by 
virtue of the savings clause. With respect to actions at law for wrongful 
deaths on the high seas the problem created by the supremacy doctrine would 
depend upon whether the state courts could apply the local death statutes 
or the FDHSA.!9 

Although the scope of the maritime supremacy doctrine is not settled,2° 
it should create no insurmountable problems with respect to actions at law 
for the wrongful deaths of passengers on the high seas. First: The FDHSA, 
itself, does not create any new substantive rights and liabilities, but merely 
provides for the survival of any right of action that the decedent would have 
against the vessel or vessel owner.2! Second: Under the general maritime 
law the basis of the vessel owner’s liability to the deceased passenger, if he 
had lived, is negligence.22 This is the same standard of liability that is recog- 
nized by the common law. The only significant problem which would arise 
is whether non-admiralty forums should follow the admiralty rule that con- 
tributory negligence merely mitigates the damages or the common law rule 
that contributory negligence bars the claim.2? Thus, if such actions were 
allowed in state courts or in the civil side of the federal district courts, the 
basis of the vessel owner’s liability would be the same whether the actions 
were governed by the FDHSA as part of the maritime law or by the local 
death statutes. Under either the local death statutes or the FDHSA, the 
claimant would have the benefit of a jury trial.24 

The Jones Act is another indication that the exclusive jurisdiction of the 
federal admiralty courts over wrongful death actions arising on the high 
seas is not a necessary characteristic of a uniform maritime law. This act, 
passed during the same session of Congress as the FDHSA, gave injured 
seamen or their personal representative in cases of death, the right to sue 
their employer in an action at law for damages.25 By judicial interpretation, 
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the seamen were given the right to assert the statute in admiralty.2° Al- 
though as wards of the admiralty, seamen have enjoyed a privileged posi- 
tion under the maritime law,27 it is irrational to maintain that their right 
to sue at law would be less disruptive of a uniform system of maritime law 
than that of passengers.?§ 


AIR POWER AND ADMIRALTY 


Apart from the problem of whether an action arising from a wrongful 
death on the high seas may be asserted in a court of law, there is the prob- 
lem of the source, if any, of admiralty’s jurisdiction over death actions 
arising on transoceanic flights. Unfortunately, the court in the Higa case 
gave only cursory attention to this problem. Since the FDHSA provides 
merely for the survival of any claim the decedent could have asserted if he 
had lived, the passage of that act did not expand the geographical limits 
of the admiralty jurisdiction. Therefore, if admiralty does have jurisdiction 
over death actions arising on transoceanic flights, it must be rationalized 
on the basis of accepted principles of tort jurisdiction. This has been done 
by relying upon the assumption that death did not occur until the plane 
plunged into the water, and thus within the locality of admiralty’s tort 
jurisdiction.2® Such a theory implies that there would have been no basis 
for either the FDHSA or the admiralty jurisdiction had the death resulted 
from a tort that occurred in the air.2° Because this theory would make the 
claimant’s choice of a remedy and forum depend upon a technicality in 
pleading, the soundness of such an approach is questionable. Furthermore, 
if the tort had no relation to maritime matters, there is some doubt as to 
whether the locality of the tort alone is a sufficient test for admiralty 
jurisdiction.*! 

Although the application of the locality test of admiralty tort jurisdic- 
tion may be sound from a conflicts of law point of view when an airplane 
crashes into the high seas, it is doubtful whether Congress intended the 
FDHSA, which is cognizable only in admiralty, to apply to the airways 
above the high seas.°* Except for the application of certain rules of naviga- 
tion to seaplanes while afloat on navigable waters?3 and provisions of the 
United States Criminal Code pertaining to vessels at sea,34 Congress has 
treated aviation as something separate and distinct from maritime matters.*5 
The courts, following a similar policy, have generally treated aviation as 
“sui generis.’”’%6 


THE WARSAW CONVENTION 


Irrespective of the problems of the application of the FDHSA and the 
jurisdiction of admiralty, a further argument that could have been raised 
in the Higa case is that the plaintiff be allowed to recover under the Warsaw 
Convention.37 However, the question raised by such an argument is whether 
the Convention created a substantive cause of action, a point about which 
there is a considerable conflict. In Wyman v. Pan American Airways Inc.,38 
the court held that the convention merely imposed a presumption of liability 
on the part of the airlines,?® with a corresponding right to limit airline 
liability in the absence of willful misconduct without creating any new 
substantive rights.*° Conversely, in Salaman v. K.L.M. (Royal Dutch Air- 
lines), it was held that the convention did create a cause of action.*! The 
problem becomes more confusing when the accident occurs in the territory 
of a non-signatory nation,‘* or in a nation whose laws do not grant a cause 
of action.*% 

The language of the Convention seems to support the view that it does 
not create a new cause of action. Article 24(1) implies that either an action 
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for damages must originate from a source outside the Convention, or that 
any cause of action created by the Convention is not exclusive. Otherwise, 
the phrase, “. .. Any action for damages, however founded . . .” would be 
superfluous.** In addition Article 24(2) does not designate the person to 
whom the decedent’s cause of action should accrue.*® Therefore, the identity 
of that person presumably must be determined by the law of the place of 
injury. Thus, if the law of the place of injury does not provide for the 
survival of the decedent’s cause of action, the Convention does not remedy 
that defect. Furthermore, the presumption of liability created by Article 17 
is rebuttable if the airline can prove that it was free from negligence.*¢ 
The Convention does not, however, prescribe any standards of care by which 
negligence can be determined. These standards, therefore, presumably must 
be ascertained by the law of the place of injury. Hence, the most reasonable 
conclusion is that the Warsaw Convention merely shifts to the airline the 
burden of proof on the issue of negligence and that no additional rights are 
created for the injured parties. 


CONCLUSIONS 


The decision in the Higa case is indicative of the unsatisfactory state of 
the law governing the right of action for the wrongful death of passengers 
upon the surface of the high seas as well as in the airways above the high 
seas. The FDHSA, though originally intended as a humanitarian measure 
guaranteeing a remedy for all cases of death on the high seas, has in prac- 
tice restricted the rights of claimants by confining them to courts of admi- 
ralty. Although the maritime industry, because of its numerous interstate 
and international characteristics, should be a subject of uniform federal 
regulation, it is questionable whether exclusive jurisdiction of federal 
admiralty courts in cases arising from personal injuries is necessary for 
this uniformity. The need for a special tribunal arises where expertise is 
desired for resolving certain complex factual and legal problems that are 
peculiar to a given industry. In the maritime industry such problems are 
usually related to its commercial aspects and no special competence is 
required in dealing with the problems arising in an action arising from 
personal injuries.47 Furthermore, the FDHSA’s grant of exclusive jurisdic- 
tion to the courts of admiralty is contrary to all other judicial and congres- 
sional policies with respect to action arising from personal injuries of a 
maritime nature.4® Therefore, the FDHSA should be amended in order to 
permit an action at law. 

As for the application of the FDHSA to wrongful deaths arising on 
transoceanic flights, there is little to commend this policy except expediency. 
In granting the claimant a remedy under the FDHSA, the courts have not 
held that the airways above the high seas were within the geographical 
limits of the admiralty jurisdiction. Instead, by relying upon the assump- 
tion that the death did not occur until the plane hit the water, the court 
implied that the plane was not within the admiralty jurisdiction until the 
occurrence of this event. Apart from the problem of whether locality of the 
tort alone is a sufficient test for admiralty jurisdiction, this narrow ground 
suggests that the claimant would have no federal remedy if it were shown 
that the death occurred in the air. That this would be the probable result is 
evident from the fact that neither the courts nor Congress have revealed 
a tendency towards treating aviation as a subject of admiralty jurisdiction. 
The provisions of the FDHSA, moreover, are oriented towards actions 
related to the shipping industry and are not intended for application to 
non-maritime subjects.49 Therefore, it is submitted, that Congress enact 
a statute providing a remedy for wrongful deaths arising on transoceanic 
flights. 
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Since the application of the FDHSA to deaths arising on transoceanic 
flights is a mere matter of expediency, it is further submitted that until 
Congress acts to provide a federal cause of action, the claimant be allowed 
to assert a state death statute in a state court. The state courts could use 
such conflict of law connecting factors as the domicile of the airplane owner 
as a basis for applying local laws. Under this method the claimant could 
obtain a civil trial with a right to a jury. The only detriment to the defendant 
airline is the possibility that a jury will be more liberal in finding negligence 
and in awarding damages than would a judge in a court of admiralty.5° 
The claimant’s rights, furthermore, would not depend on a technicality in 
pleading specifying whether death occurred in the air or in the water. Thus, 
irrespective of the present uncertainty attendant to suits under the FDHSA, 
plaintiff’s asserting claims for deaths arising from aviation accidents over 
the high seas would be assured of an unquestioned forum in which to bring 
their suit. Moreover, maritime law would not be inappropriately applied to 
tort cases bearing no maritime characteristics other than the fact that the 
plane was flying over the ocean when the accident occurred.5! 
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1956) ; 3 Benedict, Admiralty, § 386 (6th ed. 1940). 
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121 F. Supp. 85 (N.D. Cal. 1954) ; Iafrate v. Compagnie Generale Transatlantique, 
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909 (S.D.N.Y. 1941); Birks v. United Fruit Co., 48 F. 2d 656 (S.D.N.Y. 1930); 
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feldt, 4 N.Y.S. 2d 9 (Sup. Ct. 1938). 

_ 9 It has been held that if the FDHSA were construed as allowing an action in 
a court of law, the words “in admiralty” as used in section 1 of the statute would 
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Airways Co., 1941 Am. Mar. Cas. 488, 487 (S.D.N.Y. 1941); See also, Panama 
R.R. v. Johnson, 264 U.S. 375 (1924), note 25, infra. 

The Congressional committee reports of the FDHSA specifically state that the 
statute is enforceable only in admiralty. See S. Rep. No. 216, 66th Cong. 1st sess., 
(1919) ; H.R. Rep. No. 674, 66th Cong. 2d sess. (1920). See also, Note 16 supra. 

10 See e.g. The Harrisburg, 119 U.S. 199 (1886). 

11“The judicial power shall extend ... to all cases of admiralty and maritime 
jurisdiction ...” U.S. Const. Art. III, § 2, ch. 1 

12 The original “saving to suitors” clause of Section 9 of the Judiciary Act of 
1789 read as follows: “The district courts shall have exclusive original cognizance 
of all cases of admiralty and maritime jurisdiction, saving to suitors in all cases the 
right of a common law remedy when the common law is adequate to give it.” 
1 Stat. 73 (1789) (later amended by 62 Stat. 931 (1948), 63 Stat. 101 (1949), 28 
U.S.C.A. § 1383 (1949). 

In earlier cases, this clause was construed to permit state courts to accept 
jurisdiction over cases involving maritime matters and to decide the merits in 
accordance with their own laws and procedures. See Chappel v. Bradshaw, 128 
U.S. 182 (1888) (Upheld recovery of damages in state court from owner of scow 
which negligently collided with plaintiff’s vessel while in port); Schoonmaker v. 
Gilmore, 102 U.S. 118 (1880) (Upheld recovery in personal action in state court 
of Pennsylvania for damages due to collision on Ohio River) ; Leon v. Galcern, 178 
U.S. (11 Wall.) 185 (1870) (Upheld suit for mariner’s wages, in personam, in 
court of Louisiana). However, the “saving to the suitors” clause has been held 
inapplicable where the claimant attempted to proceed in rem or against the vessel 
in state courts because this mode of procedure is exclusively within the admiralty 
jurisdiction and was not available at common law. State Statutes granting such 
a right have been declared unconstitutional in The Belfast, 74 U.S. (7 Wall.) 624 
(1868); The Hine v. Trevor, 71 U.S. (4 Wall.) 555 (1866); The Moses Taylor, 
71 U.S. (4 Wall.) 411 (1866). See also, 1 Benedict, Admiralty, §§ 20, 21 (6th ed. 
1940). It is not always clear, however, what constitutes a proceeding in rem. Thus, 
a state court has been allowed to grant an equitable decree enforcing a lien against 
a vessel for towage charges on the grounds that a sale of the vessel pursuant to the 
decree would pass the property subject to prior liens while a sale in rem in ad- 
miralty is a complete divesture of all prior liens. See Knapp Stout and Co. v. 
McCaffrey, 177 U.S. 638 (1900). It has also been held that a state court may issue 
a writ of attachment against a vessel in order to bring it within the jurisdiction 
of the court for enforcement of any judgment which may be renedered against the 
defendant owner. Leon v. Galcern, supra. In Madruga v. Superior Ct., 346 U.S. 556 
(1954) it was held that a state court was competent to order the sale of a boat 
and the partition of the proceeds in a suit by the owners, because the suit was 
against a minority owner rather than the vessel and the state court only acted 
upon the interests of the parties. Furthermore, the term “common law remedy” has 
been held to include remedies of an equitable nature, even though traditionally 
admiralty courts have no equitable powers except as granted by statute: See Red 
Cross Line v. Atlantic Fruit Co., 264 U.S. 109 (1924) (Specific performance of 
agreement to arbitrate a charter party contract). In Black, Admiralty Jurisdiction: 
Critique and Suggestions, 50 Colum. L. Rev. 259, 270, n. 51 (1950) it was suggested 
that this case can be rationalized on the ground that an action to compel arbitration 
was not maritime and thus not exclusively within the admiralty jurisdiction. 

Since 1948, the “saving to suitors” clause has been revised twice and now reads 
as follows: “.... saving to suitors in all cases all other remedies to which they 
are otherwise entitled.” 1 Stat. 73 (1789), 28 U.S.C.A. § 1833 (1949). According 
to the revisior’s note the purpose of the amendment was to enable the language to 
conform to rule 2 of the Federal Rules of Civil Procedure which abolishes the dis- 
tinction between law and equity. However, the question has been raised as to 
whether the revised language changes the rule of those cases which held that a 
state court cannot entertain a proceeding in rem on the ground that it was not a 
common law remedy. See Gilmore and Black, The Law of Admiralty § 1-13 (1957); 
Black, Admiralty Jurisdiction: Critique and Suggestions, 59 Colum. L. Rev. 259, 
270 (1950). Although the Supreme Court has not as yet passed upon this question, 
it appears from their tendency to refer to the original language that the scope of 
the “savings” clause has not been expanded by the revised language. See Madruga 
v. Superior Court, supra. 

13 By virtue of the “saving to suitors” clause, the state courts were allowed 
to entertain actions under local death statutes for deaths occurring on local navi- 
gable waters. See Sherlock v. Alling, 93 U.S. 99 (1876); Steamboat Co. v. Chase, 
83 U.S. (16 Wall.) 522 (1872). See also, Butler v. Boston and Savannah Steamship 
Co., 180 U.S. 527 (1889) (Action in Massachusetts Court under local death statute. 
Defendant allowed to initiate limitation of liability proceedings in admiralty). 
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On the theory that a ship upon the high seas was an extension of the state in 
which its owner was domiciled, both the state courts and federal admiralty courts 
applied the death statute of the state of owner’s domicile in cases arising upon the 
high seas. The Hamilton, 207 U.S. 389 (1907) (Suit in admiralty under Delaware 
death statute) ; Southern Pacific Co. v. De Valle da Costa, 190 Fed. 689 (1st Cir. 
1911) (Diversity suit in federal court under Kentucky statute); International 
Navigation Co. v. Lindstrom, 123 Fed. 475 (2d Cir. 1903) (Diversitv suit in federal 
court under New York statute); The James McGee, 300 Fed. 93 (S.D.N.Y. 1924) 
(Suit in admiralty under New Jersey death statute) ; McDonald v. Mallory, 77 N.Y. 
546 (1879) (Suit in state court under New York statute). See also, Crapo v. Kelly, 
83 U.S. (16 Wall.) 610 (1872). These decisions have also been rationalized as an 
excercise of the state’s power to regulate their domestic corporations. See Magruder 
and Grout, Wrongful Death Within the Admiralty Jurisdiction, 35 Yale L. J. 395, 
409-418 (1926). By applving the policy of the “savings” clause, a claimant has been 
allowed to assert the FDHSA in an action at law. See Bugden v. Trowler Cambridge 
Inc., 319 Mass 315, 65 N.E. 2d 533 (1946). 

14 The wrongful death statutes of the several states did not provide a remedy 
for all cases involving death on the high seas. E.g., The Robert Graham Dun, 70 
Fed. 270 (1st Cir. 1895) (Illustrated inapplicability of a statute which required 
proof of the decedent’s conscious suffering prior to death—an impossibility if death 
were due to drowning); The Middlesex, 253 Fed. 142 (D. Mass. 1916) (Collision 
between vessels owned by New Jersey and Maine Corporations. New Jersey vessel 
was registered at the port of Boston. Without discussing the reasons for its holding, 
the federal district court refused to apply the New Jersey death statute to the 
New Jersey vessel). See S. Rep. No. 216, 66th Cong. 1st sess. (1919); H.R. Rep. 
No. 674, 66th Cong. 2d sess. (1920); Cunningham, Shall We Continue to be 
Drowned at Sea Without a Remedy? 22 Case and Com. 129 (1915); Putnam, The 
Remedy for Death at Sea, 22 Case and Com. 125 (1912); Whitelock, Extra- 
Territorial Marine Torts, 22 Harv. L. Rev. 403 (1904). 

15 See cases cited in note 8, supra. 

16 The Congressional Committee reports expressly stated that the FDHSA 
should provide the exclusive cause of action for death as the high seas. See S. Rep. 
No. 675, 66th Cong. 2d sess. (1920). 

When the proposed statute came from the House Judiciary Committee, the 
first sentence of section 7 read as follows: “That the provisions of any State 
statute giving or regulating rights of action or remedies for death shall not be 
affected by this act (as to causes occurring within the territorial limits of any 
State...” (Emphasis supplied.) Thus, by implication, section 7 excluded the state 
death statutes from actions arising on the high seas. The purpose of the amend- 
ment, according to its sponsor, was to preserve any right that was then granted 
by any state, whether the death occurred within the territorial limits of the state 
or upon the high seas. It was the view of the sponsor of this amendment that the 
purpose of the act was to correct a then existing inadequacy in the law and that 
it would be inconsistent with this purpose if the act took away any right that a 
claimant had under the state laws. Thus, as passed by the House, the language of 
section 7, was the same as it appears above, except the clause: “as to causes 
occurring within the territorial limits of any state” was eliminated. 59 Cong. Rec. 
4482, 4484 (1920). The present form of section 7 is as follows: “The provisions 
of any state statute giving or regulating rights of action for death shall not be 
affected by this chapter. Nor shall this chapter apply to the Great Lakes or to any 
waters within the territorial limits of any state, or to any navigable waters in the 
Panama Canal Zone.” (Emphasis added.) 41 Stat. 538 (1920), 46 U.S.C.A. § 767 
(1944). The courts, however, have refused to attach any significance to this 
amendment on the grounds that Congress did not understand the purpose of the 
amendment and that it was implicit in section 1 of the FDHSA that the state 
statute would be confined to actions arising in local waters. See e.g. Wilson v. 
Transocean Airlines, 121 F. Supp. 85, 90 (N.D. Cal. 1954). But, in the Higa case, 
after citing cases prior to the enactment of the FDHSA, in which state statutes 
were applied to deaths on the high seas, the court concluded that “even if Congress 
had not agreed with the interpretation of the proponement of the amendment, we 
would hesitate to construe the exceptive clause as depriving the states of the then 
existing jurisdictions shown as exercised in the above cited cases.” (See cases 
cited in note 13 supra). 230 F. 2d at 722. Some cases have interpreted section 7 
as granting the right to assert the FDHSA in a state court. See e.g. Elliot v. 
Steinfeldt, 4 N.Y.S. 2d 9 (Sup. Ct. 19388). 

17In eases prior to the enactment of the FDHSA, where a reeovery was 
granted under a state statute for a death on the high seas, the “saving to suitors” 
clause was interpreted in a manner which app-ared to give the states the authority 
to legislate with respect to matters within the admiralty jurisdiction. See cases 
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cited in note 13 supra. Thus, in The Hamilton, 207 U.S. 398 (1907) the “savings” 
clause was interpreted as follows: “. . . The doubt in this case arose as to the 
power of the States where Congress has remained silent .. . That doubt, however, 
cannot be serious. The grant of admiralty jurisdiction, followed and construed by 
the Judiciary Act of 1789, leaves open the common law jurisdiction of the state 
courts over torts committed at sea. This, we believe, always has been admitted. 
(Citations omitted.) And as the state courts in their decisions would follow their 
notions about the law and might change them from time to time, it would be 
strange if the State might not make changes by its legislature .. .” 207 U.S. at 
404. In addition to wrongful death statutes, states were permitted to enact laws 
governing other matters of a maritime nature which were not inconsistent with 
the general maritime law or an act of Congress. See the Lottawanna, 88 U.S. 
(21 Wall.) 558 (1874) (Upheld Louisiana statute granting to material men a lien 
for supplies furnished to vessel while in home port); The St. Lawrence, 66 U.S. 
(1 Black) 522 (1861) (lien for supplies furnished to vessel while in home port). 

The status of state law in suits under the “savings” clause was rendered 
uncertain by a series of cases beginning with Southern Pacific Co. v. Jensen, 244 
U.S. 205 (1917). In that case, the court held that the Constitution contemplated 
a uniform maritime law, operative throughout the nation and that this intent would 
be violated if the New York Workmen’s Compensation Law granted a recovery for 
the wrongful death of a stevedore aboard the defendant’s vessel. As for the “saving 
to suitors” clause, the court said: “. .. The remedy which the Compensation Statute 
attempts to give is of a character wholly unknown to the common law, incapable 
of enforcement by the ordinary processes of any court and is not saved to suitors 
from the grant of exclusive jurisdiction.” 244 U.S. at 218. The status of the “saving 
to suitors” clause under the doctrine announced in the Jensen case was further 
defined in Chelentis v. Luckenback S.S. Co., Inc., 247 U.S. 372 (1918). In that case, 
an injured seaman alleged that the “saving to suitors” clause and Merchant Seaman 
Act of 1915 gave them the right to recover full indemnity from the vessel owner 
according to the common law. Dismissing the plaintiff’s argument, the court said 
with regard to the “saving to suitors” clause: “the distinction between rights and 
remedies is fundamental. A right is a well founded or acknowledged claim; a 
remedy is the means employed to enforce a right or redress an injury... Plainly, 
we think, under the saving clause a right sanctioned by the maritime law may be 
enforced through any appropriate remedy recognized at common law; but we find 
nothing therein which reveals an intention to give the complaining party an election 
to determine whether the defendant’s liability shall be measured by common law 
standards rather than those of the maritime law. Under the circumstances here 
presented, without regard to the court where he might ask relief, petitioner’s rights 
were those recognized by the law of the sea” 247 U.S. at 384. 

Following the Jensen case, Congress amended the “saving to suitors” clause 
in attempts to preserve to claimants the benefits of the workmen’s compensation 
laws. However, these amendments were declared unconstitutional on the grounds 
that they constituted an unlawful delegation to the states of congressional power 
to legislate with respect to matters within the admiralty jurisdiction. See, Wash- 
ington v. W. C. Dawson & Co., 264 U.S. 219 (1924); Knickerbocker Ice Co. v. 
Stewart, 253 U.S. 149 (1920). In the latter case, in further defining the positions 
of the saving clause under the Jensen doctrine, the Court implied that the state 
wrongful death statutes were still saved by distinguishing The Hamilton, supra, 
as follows: “In The Hamilton, 207 U.S. 398, an admiralty proceeding. effect was 
given as against a ship registered in Delaware, to a statute of that State which 
permitted recovery by an ordinary action for fatal injuries, and the power of a 
State to supplement the maritime law to that extent was recognized. But here, the 
state enactment prescribes exclusive rights and liabilities, undertakes to secure 
their observance by heavy penalties and onerous conditions and providing novel 
remedies incapable of enforcement by an admiralty court.” (Citations omitted.) 
The doctrine of The Hamilton may not be extended to such a situation.” 253 U.S. 
at 166. 

After the Knickerbocker Ice Co. case, the court held that state wrongful death 
statute could be applied to the death of a longshoreman occurring within local 
navigable waters on the theory the “(T)he subject is maritime and local in char- 
acter and the specified modification of or supplement to the rule applied in admi- 
ralty courts . .. will not work material prejudice to the characteristic features 
of the general maritime law, nor interfere with the proper harmony and uniformity 
of that law in its international and interstate relations.’”’ Western Fuel Co. v. 
Garcia, 257 U.S. 238, 242 (1921). In Just v. Chambers, 312 U.S. 383 (1941), an 
admiralty suit in personam, under a Florida statute, for a death on local waters, 
the tortfeasor died during the proceedings. Although admiralt¢ will not enforce an 
in personam claim against the estate of the deceased tortfeasor, the court allowed 
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the proceedings to continue because of a Florida statute providing that the action 
shall survive his death. See also, Davis v. Department of Labor, 317 U.S. 249 
(1942); Moores’s case, 323 Mass. 162, 80 N.E. 2d 478, aff'd, 335 U.S. 874 (1948). 

A series of recent cases have further confused the problem of the extent to 
which state law is applicable in maritime cases under the “saving to suitors” 
clause. In Garrett v. Moore-McCormack Co. 317 U.S. 289 (1942), the court held 
that a Pennsylvania court must apply the admiralty rule that the defendant vessel 
owner had the burden of proving the validity of release signed by an injured seaman, 
on the grounds that the Jensen doctrine required the state courts to give the plain- 
tiff the full benefits of the general maritime law. 

Following the Garrett case, several cases arose concerning the question of 
whether an agent-operator of a government vessel, pursuant to a wartime General 
Agent Service Agreement, was liable to seamen and others for injuries sustained 
while working on the vessel. In Hust v. Moore-McCormack Lines, 327 U.S. 771 
(1946), a state court of Oregon held that the agent was not liable under the Jones 
Act for injuries sustained by a seaman because under the common law rules, the 
United States and not the agent was the employer. The United States Supreme 
Court reversed on the grounds that Congress never intended that the agreement 
would deprive seamen of their rights under the Jones Act and thus for purposes 
of the Jones Act the agents were considered as employers. In Caldarola v. Eckert, 
832 U.S. 155 (1947), the New York Court held that because the agent was not 
the owner of the vessel and because under New York law, an agent is not liable 
for injuries sustained by a business invitee, a stevedore could not recover damages 
from the agent for injuries sustained while working on the vessel. The United 
States Supreme Court sustained the New York Court on the grounds that the 
General Agent Service Agreement made the agent the owner only for purposes of 
the Jones Act, but not for all practical purposes and therefore, the plaintiff’s only 
cause of action is against the United States, in admiralty, under Section 2 of the 
Suits in Admiralty Act. 41 Stat. 525 (1920), 46 U.S.C. § 742 (1953). In a dicta, 
the court went on to say that if the contract had been construed as to render the 
agent the owner for all practical purposes, his liability would be governed by the 
law of New York. 

In Pope and Talbot v. Hawn, 346 U.S. 406 (1953), a diversity suit in the 
federal district court for injuries sustained by a carpenter while working aboard 
defendant’s vessel in the waters of Pennsylvania, the court held that since the 
action is maritime in nature it will be governed by the admiralty rule that con- 
tributory negligence merely mitigates the damages, rather than the Pennsylvania 
rule which completely bars the claim. However, in Wilburn Boat Co. v. Fireman’s 
Fund Insurance Co., 348 U.S. 310 (1955), the court held that the construction of 
the warranties of a marine insurance policy will be governed by state law because 
of the lack of federal maritime cr congressional rules pertaining to the subject and 
because the regulation of insurance companies and contracts has been, historically, 
a state function. Based on the Wilburn Boat Co. case, it has been held that a 
stevedoring contract is governed by state law. Amador v. The Ronda, 146 F. Supp. 
617 (S.D.N.Y. 1956). 

See also, Gilmore and Black, The Law of Admiralty, §§ 6-45, 6-58 (1957); 
Stevens, Erie R.R. v. Tompkins and The Uniform General Maritime Law, 64 Harv. 
L. Rev. 246 (1950); Dodd, The New Doctrine of the Supremacy of Admiralty over 
the Common Law, 21 Colum. L. Rev. 647 (1921); Black, Admiralty Jurisdiction: 
Critique and Suggestions, 50 Colum. L. Rev. 259 (1950). 

18 See Pope and Talbot v. Hawn, 346 U.S. 406 (1953); Seas Shipping Co. v. 
Sieracki, 328 U.S. 85 (1946); Chelentis v. Luckenbach S.S. Co., 247 U.S. 372, 384 
(1918) ; Reynolds v. Royal Mail Lines, 147 F. Supp. 223 (S.D. Cal. 1956); Rojas v. 
Robin, 230 La. 1096, 90 So. 2d 58 (1956). But see Davis v. Matson Navigation Co., 
143 F. Supp. 537 (N.D. Cal. 1956) (Case involved suit for damages by stevedore 
based upon negligence and unseaworthiness in state court. On the basis of the 
1948 revision of the Removal Statute, 62 Stat. 937 (1948) 28 U.S.C.A. § 1441 (a) 
(1950), which provides that any action over which the federal district court has 
original jurisdictions can be removed to that court, the defendant was allowed to 
remove the case to admiralty side of federal district court. Held that “saving to 
suitors” clause only affords litigants a choice of remedies and not of forums.) 
However, in Hill v. United Fruit Co., 149 F. Supp. 470 (S.D. Cal. 1957), the 
Davis case was rejected and criticized on the grounds that the Removal Statute 
cannot be construed in a manner that nullifies the “saving to suitors” clause. 

19In Pope and Talbot, Inc. v. Hawn, 346 U.S. 406 (1953), it was held that 
state courts must follow the admiralty rule of contributory negligence in cases 
involving personal injuries of a maritime nature. The courts have refused to follow 
this decision in cases arising under state wrongful death statutes for deaths due 
to injuries occurring on local waters. These cases proceed on the theory that 
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because the general maritime law failed to provide a cause of action for a death 
on local waters, the action was rooted in state law rather than maritime law. See 
Turner v. Wilson Line of Massachusetts, 242 F. 2d 414 (1st Cir. 1957); Curtis v. 
A. Garcia Y. Cia, 241 F. 2d 30 (3d Cir. 1957); Byrd v. Napoleon Avenue Ferry 
Co., 125 F. Supp. 573 (E.D. La. 1954), aff'd, 227 F. 2d 958 (5th Cir. 1955), cert. 
denied 351 U.S. 925 (1956); Meade v. Luksefjell 148 F. Supp. 708 (S.D.N.Y. 
1957). However, where the death statute was of the survival type, which merely 
continues the decendent’s cause of action after his death, it was held that the 
action was rooted in the maritime law and therefore, the admiralty rule of com- 
parable negligence controls. See Curtis v. A. Garcia y Cia, supra. 


ee note 17 supra. 
218ection 1 of the FDHSA reads as follows: “. .. (T) he personal representa- 
tive of the decedent may maintain a suit for damages ... against the vessel, 
person, or corporation which would have been liable if death had not ensued.” 
(Emphasis supplied.) 41 Stat. 537 (1920), 46 U.S.C. § 761 (1952). 

22 See Byrd v. Napoleon Avenue Ferry Co., 125 F. Supp. 573 (E.D. La. 1954) ; 
Gilmore and Black, The Law of Admiralty, §§ 1-10 n. 77 (1957). 

23 See e.g. Pope and Talbot v. Hawn, 346 U.S. 406 (1953). See Note 19 supra. 

24 If the defendant airline’s liability is limited by the Warsaw Convention, 
however the judge may remove the question of damages from the province of the 
jury. See Pierre v. Eastern Airlines, Inc., 2 CCH Aviation L. Rep. 17,515 (D.C. 
N.J. 1957). See also, note 39, infra. 

25 “Any seaman who shall suffer personal injury in the course of his employ- 
ment may, at his election, maintain an action for damages at law with the right 
of trial by jury ... and in case of the death of any seaman as a result of any such 
personal injury, the personal representative of such seaman may maintain an 
action for damages at law with the right of trial by jury . .. Jurisdiction in such 
actions shall be under the court of the district in which the defendant employer 
resides or in which his principal office is located.” 41 Stat. 1007 (1920), 46 U.S.C.A. 
§ 688 (1944). The Jones Act, by incorporating the FEIA, adopted negligence as 
the basis of liability. See 35 Stat. 65 (1908), 45 U.S.C. §§ 51-60 (1952). 

26In Panama R.R. v. Johnson, 264 U.S. 375 (1923), in order to save the 
constitutionality of the Jones Act, the court held that it was part of the general 
maritime Jaw and therefore, assertable in admiralty. See also, Panama R.R. v. 
Vasquez, 271 U.S. 557 (1926); Engel v. Davenport, 271 U.S. 33 (1926) (State 
Courts have concurrent jurisdiction with federal courts to enforce seamen’s rights 
of action established by this act.) 

27 See The Osceola, 189 U.S. 158 (1903); Gilmore and Black, The Law of 
Admiralty, 6-6, (1957). 

28 The fact that seamen can sue at law under the Jones Act has led some courts 
to hold that a claimant has the same right under the FDHSA. However, this inter- 
pretation of the FDHSA is questionable since the Jones Act, unlike the FDHSA, 
specifically provides for an action at law. See Sierra v. Pan American World 
Airways, 107 F. Supp. 519, 520 (D. Puerto Rico, 1952); Batkiewicz v. Seas Ship- 
ping Service, 53 F. Supp. 802 804 (S.D.N.Y. 1948) ; Choy v. Pan American Airways 
Co., 19 Am. Mar. Cas. 483, 486 (S.D.N.Y. 1941). 

29 See Wilson v. Transocean Airlines 121 F. Supp. 85, 92, (N.D. Cal. 1954). 
The basis for holding an aircraft subject to the admiralty jurisdiction because it 
crashed into the ocean was the following dictum in The Plymouth, 70 U.S. (3 Wall.) 
20 (1865): “. .. The jurisdiction of the admiralty does not depend upon the fact 
that the injury was inflicted by the vessel, but upon the locality—the high seas, 
or navigable waters where it occurred. Every species of tort, however occurring, 
and whether aboard a vessel or not, if upon the high seas or navigable water, is of 
admiralty cognizance.” 70 U.S. (3 Wall.) at 36. Prior to the Wilson Case, supra, 
a suit arising from a fatal air crash at sea was successfully maintained in admi- 
ralty under the FDHSA but the jurisdiction of the court was not placed in issue. 
Lacey v. L. W. Wiggins Airways, 95 F. Supp. 916 (D. Mass. 1951). 

30 In Noel v. Linea Aeropostal Venezolana, 154 F. Supp. 162 (S.D.N.Y. 1956), 
the court dismissed an action at law under the FDHSA on the grounds that it was 
cognizable only in admiralty and went on to hold that the jurisdictional require- 
ments of the FDHSA do not depend on the “elusive fact as whether a person died 
above, on or in the sea.” 154 F. Supp. at 164. However, on appeal, the court said 
that inasmuch as the FDHSA is cognizable only in admiralty, no opinion would be 
expressed as to “whether the Death on the High Seas Act grants a right of action 
for death in the airspace.” 247 F. 2d 677, 680 (2d Cir. 1957). 

81 See The Admiral Peoples, 295 U.S. 649 (1985) (libellant injured by falling 
from the shore side of a gang plank while disembarking from a vessel. Respondent 
contended that admiralty did not have jurisdiction because the injury did not 
occur on navigable waters. Held that admiralty jurisdiction was supported by fact 
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that gangplank was part of the vessel and that The Plymouth, note 27 supra, must 
be confined to the circumstances of that case). Minnie v. Port Huron Co. 295 U.S. 
647 (1935) (admiralty does not have jurisdiction when swinging crane launched 
longshoreman into water since action arose on the land). In Reinhardt v. Newport 
Flying Service Corp., 232 N.Y. 115, 183 N.E. 371 (1921), after holding that admi- 
ralty had jurisdictions over a personal injury caused by seaplane while adrift on 
navigable waters, Judge Cardoza went on to say: “... It is true that the primary 
function is their movement in the air, and that the function of movement in the 
water is auxiliary and secondary. That is, indeed, a reason why the jurisdiction 
of the admiralty should be excluded when the activities proper to the primary 
function are the occasion of the mischief.” 232 N.Y. at 118, 183 N.E. at 372. 

See also, Campbell v. H. Hackfield & Co., 125 Fed. 696 (9th Cir. 1893) ; Veeder, 

The Legal Relation Between Aviation and Admiralty, 2 Air L. Rev. 29, 32-37 
(1981); 1 Benedict, Admiralty § 127 (6th ed. 1940); Robinson, Admiralty § 10 
(1939). 
32 In Choy v. Pan American Airways Co., 19 Amer. Mar. Cas. 483 (S.D.N.Y. 
1941), the plaintiff asserted the FDHSA in an action at law. The defendant did 
not contest the applicability of‘the FDHSA, but claimed that the action should be 
removed to a court of admiralty. In order to determine if there was a proper basis 
for the jurisdiction over the action, the court reviewed the applicability of the 
FDHSA on its own initiative. The court held that the phrase “on the high seas” 
as used in section 1 of the FDHSA was inclusive of the area above the high seas. 
However, the court avoided the problem of whether admiralty had jurisdiction of 
the airways above the high seas by concluding that an action under the FDHSA 
could be maintained in a court of law. After the Choy case, there were several 
other cases involving fatal airplane crashes into the high seas in which the FDHSA 
was asserting in an action at law. Sierra v. Pan American World Airways, 107 
F. Supp. 519 (D. Puerto Rico, 1952); Hart v. Transcontinental and Western 
Airlines, Inc., 1950 U.S. Av. R. 287 (S.D.N Y. 1950); Atcheson v. United States, 
1949 U.S. Av. R. 72 (N.D. Cal. 1949); Wyman v. Pan American Airways, 43 
N.Y.S. 2d 420 (Sup. Ct. 1943). 

33 “Regulations for prevention of Collisions at Sea” are to be followed by sea- 
planes if applicable. 65 Stat. 406 (1951) ; 33 U.S.C. § 143 (1952). 

34 Airplane while flying over the high seas is within the maritime jurisdiction 
for purposes of the criminal code. 18 U.S.C. § 7 (5) (1952). Misdemeanor to 
stowaway aboard aircraft. 18 U.S.C. § 2199 (1952). 

35 One year following the enactment of the FDHSA, a bill was introduced in 
Congress which would have declared all navigable air spaces to be within the 
admiralty jurisdiction. See President Harding’s Special Message, 61 Cong. Rec. 
524, (1921). However, there is no record that this bill was ever acted upon. The 
American Bar Association, although in favor of the bill, felt that its purpose could 
not be accomplished without amending the Constitution. Report of the Special 
Committee on the Law of Aviation, 46 ABA Rep. 498, 523 (1921). 

Further indication that Congress has not subjected aircraft to admiralty law 
of jurisdiction is the following provision of the Air Commerce Act of 1926: “The 
navigation and shipping laws of the United States, including the definition of 
‘vessel’ or ‘vehicle’ found therein and including the rules for the prevention of 
collisions, shall not be construed to apply to seaplanes or other aircraft or to the 
navigation of vessels in relation to seaplanes or other aircraft.” 44 Stat. 568 (1926), 
49 U.S.C. § 177 (1952). Amended in 1951 to subject seaplanes to certain regula- 
tions pertaining to collisions at sea. 65 Stat. 406 (1951). See Knauth, Aviation 
and Admiralty, 6 Air L. Rev. 226, 229 (1935); Veeder, The Legal Relation Between 
Aviation and Admiralty, 2 Air L. Rev. 29 (1931). 

In Choy v. Pan American Airways, 19 Amer. Mar. Cas. 483 (S.D.N.Y. 1941), 
the court held that the FDHSA is not a navigation and shipping law within the 
meaning of the above provision of the Air Commerce Act. However, in further 
holding that the FDHSA is cognizable in a court of law, the Choy case did not 
deny that the Air Commerce Act implies that Congress has not recognized the 
airways to be part of the admiralty jurisdiction. 

36 The courts have refused to allow creditors the right to assert maritime liens 
against aircraft. United States v. Northwest Air Service, 80 F. 2d 804 (9th Cir. 
1935); Crawford Bros. No. 2, 215 Fed. 269 (D. Wash. 1914). Owners of aircraft, 
involved in fatal crashes at sea, have not been allowed to limit liability in admi- 
ralty. Noakes v. Imperial Airways, 29 F. Supp. 412 (S.D.N.Y. 1939); Dallins v. 
Pan American Grace Airways, 27 F. Supp. 487 (S.D.N.Y. 1939). Member of plane’s 
crew has been held to be not covered by the Jones Act. Stickrod v. Pan American 
Airways Co., 1941 U.S. Av. Rep. 69 (S.D.N.Y. 1941). An airplane flying above the 
high seas has been held not to be within the maritime jurisdiction of the United 
States Criminal Code. United States v. Cordova, 89 F. Supp. 298 (E.D.N.Y. 1950). 
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Code was later amended to include airways above high seas. 66 Stat. 589, 18 U.S.C. 
§ 7 (1952). In addition, the word “vessels,” as used in a federal statute punishing 
stowaways was held not to include aircraft. United States v. Peoples, 50 F. Supp. 
462 (N.D. Cal. 1948). This statute was later amended to include aircraft, 58 
Stat. 111 (1944), 18 U.S.C. § 2199 (1952). 

However, seaplanes while afloat on navigable waters have been subjected to 
the admiralty jurisdiction. Lambros Seaplane Base v. The Botary, 215 F. 2d 228 
(2d Cir. 1954) (Salvage claim against seaplane rescued at sea by petitioner) ; 
Reinhardt v. Newport Flying Service Corp., 232 N.Y. 115. 183 N.E. 371 (1921) 
(Jurisdiction of admiralty excluded award under workmen’s compensation law to 
employee injured in attempt to save seaplane adrift in navigable waters). 

37 Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, Oct. 12, 1929, 49 Stat. 3000, T.S. No. 876 (proclaimed, 
October 29, 1934). It is assumed that the decedent was a passenger on an “inter- 
national flight” which is defined in Article 1 (2) of the Warsaw Convention as 
follows: “For the purposes of this convention, the expression international trans- 
portation shall mean any transportation in which, according to the contract made 
by the parties, the place of departure and the place of destination, whether or not 
there be a break in the transportation or a transshipment, are within the territories 
of two High Contracting Parties, or within the territory of a Single High Con- 
tracting Party, if there is an agreed stopping place within a territory subject to 
the sovereignty ... of another Power, even though that Power is not a party to 
this Convention .. .” 

38 48 N.Y.S. 2d 420 (Sup. Ct., 1948), aff’d., 298 N.Y. 878, 59 N.E. 2d 785 
(1944), cert. denied, 324 U.S. 882 (1945). See also, Noel v. Linea Aeropostal 
Venezolana, 144 F. Supp. 359 (S.D.N.Y. 1956) ; 247 F. 2d 677 (2d Cir. 1957). 

39 “The carrier shall be liable for damages sustained in the event of the death 
or wounding of a passenger or any bodily injury suffered by a passenger, if the 
accident which caused the damage so sustained took place on board the aircraft 
or in the course of any of the operation of embarking or disembarking.” Article 17. 

40“Tn the transportation of passengers the liability of the carrier shall be 
limited to the sum of 125,000 francs—nevertheless, by special contract, the carrier 
and the passenger may agree to a higher limit of liability.” Article 22 (1). 

41107 N.Y.S. 2d 768, (Sup. Ct., 1951). In this case, the court appeared to be 
influenced by the difficulty of plaintiff in establishing the place of injury which was 


necessary in determining the law by which the defendant’s liability should be tested. 
The court rel‘ed upon the following articles of the Convention to support the holding 
that it created a cause of action: 


Article 17 
See note 39, supra. 
Article 20 (1) 

“The carrier shall not be liable if he proves that he and his agents 
have taken all necessary measures to avoid the damage or that it was 
impossible for him or them to take such measures.” 

Article 21 

(Allows court to treat the defense of contributory negligence in 

accordance with the provisions of its own law.) 
Article 28 

“Action for damages may be brought, at the option of the plaintiff, 
in the territory of one of the High Contracting Parties, either before 
the Court of the domicile of the carrier or of his principal place of 
business, or before the court at the place of destination.” 

42 Where the injury occurred within the territory of Portugal, a non-signatory 
nation, and the plaintiff alleged the law of Portugal, the defendant was still allowed 
to limit its liability. Ross v. Pan American Airways, Inc., 229 N.Y. 88, 85 N.E. 2d 
880 (1949) cert. denied, 349 U.S. 947 (1955) (liability of defendant limited by 
terms of Convention because ultimate destination of flight was England, a signa- 
torv nation). Garcia v. Pan American Airways, 55 N.Y.S. 2d 317, (Sup. Ct. 1945), 
off'd., 295 N.Y. 852, 67 N.E. 2d 257 (1946), cert. denied, 8329 U.S. 741 (1946), 338 
U.S. 224 (1949) (Fact that decedent purchased return ticket to New York before 
departure, created international flight within the territory of a “Single High Con- 
tracting Party.” See Article 1 (2), note 37, supra). These decisions are not clear 
as to whether the cause of action was considered as arising from the Convention 
or under the law of Portugal. However, both of these cases are cited in Salamon 
v. K.L.M., 107 N.Y.S. 2d 768 (Sup. Ct. 1951), as support for its holding that the 
Convention does create a cause of action. 

43 Although there is no case in which the issue has been litigated, there is 
dicta to the effect that the convention does provide a remedy if the law of the 
place of injury does not provide a cause of action. See Komlos v. Compagine 
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Nationale Air France, 111 F. Supp. 893 (S.D.N.Y. 1952) cert. denied, 348 U.S. 820 


(1954). 


44 Article 24 (1) provides: ; 
“In cases covered by Article 18 and 19, any action for damages, 


however founded, can only be brought subject to the conditions and 

limits of this convention.” . 
(Section 18 creates a presumption of liability for damage to property.) Section 
19 creates a presumption of liability for damages occasioned by delay. See Com- 
ment, 41 Cornell L. Q. 248, 255 (1955). 

45 Article 24(2) provides: “In cases covered by article 17, the provisions of 
the preceding paragraph (Art. 24(1)) shall also apply, without prejudice to the 
questions as to who are the persons who have the right to bring suit and what are 
their respective rights.” (Article 17 pertains to personal injuries. For text see 
note 39, supra). . f 

46 “The carrier shall not be entitled to avail himself of the provisions of this 
convention which exclude or limit his liability, if the damage is caused by his 
willful misconduct or by such default on his part as, in accordance with the law 
of the court to which the case is submitted, is considered to be equivalent to willful 
misconduct.” Article 25(1). 

47 See Black, Admiralty Jurisdiction: Critique and Suggestions, 50 Colum. L. 
Rev. 259, 276-280 (1950). 

48 See “Saving to suitors” clause of the Judiciary Act, 1 Stat. 73 (1789), 28 
U.S.C.A. § 1833 (1949); Notes 12, 13, supra; Jones Act, 41 Stat. 1007 (1920), 46 
U.S.C.A. § 688 (1944) ; Notes 24, 25, supra. 

49 Section 1 of the FDHSA authorizes a suit in rem against the vessel. 41 
Stat. 587 (1920); 46 U.S.C. 761 (1953). However, it has been held that aircrafts 
are not subject to a maritime lien, which is the basis of an action in rem. United 
States v. Northwest Air Service, 80 F. 2d 804 (9th Cir. 1935); Crawford Bros. 
No. 2, 215 Fed. 269 (W.D. Wash. 1914). 

If an action is asserted against a foreign vessel or its owner pursuant to 
Section 4 of the FDHSA, there is no right to limit liability. 41 Stat. 587 (1920), 
46 U.S.C. 764 (1953), Egan v. Donaldson Atlantic Line, 37 F. Supp. 909 (S.D.N.Y. 
1941); The Vestris, 53 F. 2d 847, (S.D.N.Y. 1931). However, this section could 
not prevent the owner of an aircraft, who is the citizen of a signatory nation to 
the Warsaw Convention, from limiting his liability pursuant to Article 22 (1) of 
that treaty. See note 40, supra. 

Section 6 of the statute adopts the admiralty rule of comparative negligence 
rather than the common law rule that contributory negligence is a complete bar to 
the claim. 41 Stat. 587 (1920), 46 U.S.C. § 766 (1958). 

Although Choy v. Pan American Airways Co., 1941 Am. Mar. Cas. 483 
(S.D.N.Y. 1941) held that the FDHSA did not particularly pertain to the ship- 
ping industry and therefore was applicable to the airways above the high seas, 
the court failed to consider the implications of the above provisions of the statute. 

50 Of course, if the action is covered by the Warsaw Convention, the defendant 
airline’s liability is limited to $8300. Moreover, a trial judge may decline to submit 
the damage question to the jury. It has been held that a jury determination of the 
damage question under the Warsaw Convention is a matter of practice and not of 
right, and thus, a denial of a jury trial on the question of damages would not 
constitute a violation of the Constitution. See Pierre v. Eastern Airlines, Inc., 
2 CCH Aviation L. Rep. 17,515 (D.N.J. 1957). 

51 Reliance on state wrongful death statutes is not the most satisfactory solu- 
tion to the problems created by deaths arising from aviation accidents over the 
high seas. First of all, the basis of recovery of many local death statutes is the 
decedent’s conscious suffering before death. This may be impossible to prove if 
death was due to an airplane crash into the high seas. E.g. The Robert Graham 
Dun, 70 Fed. 270 (1st Cir. 1895). Secondly, local courts may refuse to give their 
death statutes any extra-territorial application. E.g. The Middlesex, 253 Fed. 
142 (D. Mass. 1916). Furthermore, since the courts of more than one state might 
have a basis for jurisdiction over the airline, the right and liabilities of the parties 
would be dependent upon the forum in which the plaintiff elected to bring his 
suit. Therefore, the most desirable solution to this problem created by deaths 
arising from airplane crashes into the high seas is a uniform federal cause of 
action assertable only in a court of law. 





DIGEST OF RECENT CASES 


AIRCRAFT — ACTION OF TORT FOR CONVERSION — 
SEIZURE BY SHERIFF TO SATISFY JUDGMENT — PASSAGE 
OF TITLE — RECORDATION 


Marrs v. Barbeau 


5 CCH Aviation L, Rep. 17,654 (Mass., December 4, 1957). ¢ 


The purchaser’s failure to record an airplane bill of sale with the Civil 
Aeronautics Administration pursuant to the Civil Aeronautics Act, voids 
such purchase as well as an otherwise valid attachment of the plane by such 
purchaser’s judgment creditor as against a subsequent bona fide purchaser 
who records his bill of sale. Subsequent to the plaintiff’s demand for release 
of the plane, the sheriff sold the airplane at an execution sale and its there- 
fore liable to the plaintiff for conversion. 


TAXATION — PROPERTY LEASED TO AIR FORCE — 
JURISDICTION OF STATE 


International Business Machines Corp. v. Vaughan 


5 CCH Aviation L. Rep. 17,677 (Florida Supreme Court, November 27, 
1957). 


Privately owned electric accounting machines which were leased to the 
United States Air Force for use on an Air Force base are exempt from 
property tax. The land on which the base was located was ceded to the 
United States for use as the site of forts, arsenals and other necessary 
federal buildings. While the deed of cession reserved to the state jurisdiction 
for service of process, it was held that nothing in the deed suggested that 
the right to tax property situated on the ceded land was similarly reserved. 


NEGLIGENCE OF AIR CARRIER — INJURY TO PASSENGER — 
ISSUE OF NEGLIGENCE PROPERLY LEFT TO JURY 


American Airlines, Inc. v. Marchant 


5 CCH Aviation L. Rep. 17,633 (1st Cir., November 22, 1957). 

Evidence indicating that the defendant air carrier neglected to maintain 
constant cabin pressure during a rapid ascent, thus causing the rupture of 
a passenger’s eardrum, was properly submitted to the jury for a determina- 
tion of the carrier’s negligence. The trial court correctly denied defendant’s 
motion for judgment notwithstanding the verdict when it was shown that 
the plane was equipped with an automatic pressurizer, subject to manual 
control, which might have been used to alleviate plaintiff’s pain after the 
stewardess was informed of his discomfort. 


FAIR LABOR STANDARDS ACT — AIR FORCE BASE 
CONSTRUCTION — GEOGRAPHICAL SCOPE OF ACT — 
POSSESSION OF UNITED STATES 


O’Brien v. Morrison-Knudsen Company 


5 CCH Aviation L. Rep. 17,664 (F. Supp., N. Y., November 27, 1957). 
Unless an Air Force base in Morocco is shown to be a “possession” of 
the United States, employment on such base is not covered by the Fair Labor 
Standards Act. Whether or not such a base constitutes a “possession” de- 
pends upon the provisions of the treaty executed between the United States 
and France and/or Morocco—a treaty which has been designated as “top 
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secret.” Because plaintiff had no access to such information, he failed to 
sustain the burden of proof that his employment was subject to the Act and 
his suit was dismissed. 


CONDEMNATION — ABANDONMENT OF PROCEEDINGS — 
DAMAGE TO OWNER RESULTING FROM 
ABANDONMENT 

Kroger Co. v. Louisville & Jefferson County Air Board 
5 CCH Aviation L. Rep. 17,667 (Kentucky Court of Appeals, December 
5, 1957). 

The owner of real estate may not recover damages resulting from the 
commencement and prosecution of condemnation proceedings for airport 
expansion purposes in the absence of bad faith or unreasonable delay by the 
county air board which instituted such proceedings. Losses incurred by the 
property owner because of uncertainty in eminent domain proceedings are 
governed by the rule of law of damages without injury. While negotiation 
with the land owner is not a condition precedent to the commencement of 
such a suit, neither is bad faith chargeable to the air board, as public officials 
are presumed to act in good faith. 


AIRPLANE ACCIDENT — PILOT ON JURY PANEL — 
IMPROPER ARGUMENT TO JURY 


Rorabaugh v. Northwest Airlines, Inc. 

5 CCH Aviation L. Rep. 17,687 (F. Supp., N. J., December 20, 1957). 

Strong suggestions to a jury by counsel that the jury should place em- 
phasis upon the advice of a fellow jury member, who was also a pilot, regard- 
ing his opinion of the evidence about weather conditions, together with the 
statement, “Thank God, you got one on the jury who will tell you about it,” 
resulted in the setting aside of the verdict and granting of new trials in 
death suits arising from a plane crash into Lake Michigan. Plaintiff’s evi- 
dence attempted to prove that because of defendant’s negligence, the plane 
had flown into turbulence. Although the jury found that the defendant was 
negligent, it further found that such negligence was not the proximate 
cause of the plane’s fall. Defense counsel’s admonition was regarded as 
objectionable because plaintiff was denied the opportunity to cross-examine 
the pilot-juror about his special information, and because jury members 
cannot generally rely upon their own knowledge of complex meteorological 
facts. 
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